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SUBJECT: PUBLIC HEARING ON THE APPEAL OF THE PLANNING COMMISSION'S
CERTIFICATION OF THE FINAL ENVIRONMENTAL IMPACT REPORT
FOR MOE'S STOP GAS AND SERVICE STATION AND ON THE APPEAL OF
THE PLANNING COMMISSION'S APPROVAL OF THE CONDITIONAL USE
PERMIT, FILE NO. CPll-049.

RECOMMENDATION

(a) Conduct an Administrative Hearing on and consider an Appeal of the Planning Commission's
certification of the Final Environmental Impact Report (FEIR) for the proposed project, Moe's
Stop Gas and Service Station, File No. PP11-049, a Conditional Use Permit to allow the
demolition of an existing single-family detached residence, the expansion of an existing gas and
service station, and other modifications, for property located at the southeast comer of McKee
Road and N. 33rd Street. In addition, consider adoption of a resolution to uphold the Planning
Commission's certification of the FEIR and certify that:
(l) The City Council has read and considered the Final EIR;
(2) The Final EIR has been completed in compliance with the California Environmental

Quality Act (CEQA);
(3) The Final EIR reflects the independent judgment and analysis of the City of San Jose; and
(4) The Director ofPlanning, Building and Code Enforcement shall transmit copies of the Final

EIR to any other decision-making body of the City of San Jose for the project.

(b) Conduct an Administrative Hearing and consider an Appeal of the Planning Commission's
decision to approve a Conditional Use Permit for the Moe's Stop Gas and Service Station
project, File No. CP11-049, and consider adoption of a resolution approving this Conditional
Use Permit.
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OUTCOME

Rejection of the appeal and certification of the Final Environmental Impact Report (EIR) will allow
the City Council to consider the adoption of the Conditional Use Permit for the Moe's Stop Gas and
Service Station project, for which the Final EIR was prepared.

Upholding the approval of the Conditional Use Permit would allow the applicant to expand his gas
station.

BACKGROUND

On July 11,2011, Amir Shirazi, the owner of Moe's Stop, applied for a Conditional Use Permit to
allow the demolition of an existing single-family detached residence and the expansion of an
existing gas and service station, located at the southeast comer of McKee Road and N. 33rd Street.
Three additional gas pumps and a canopy for the new pumping facility would also be constructed.
The driveway into the station on 33rd Street would be relocated to allow a new exit and entry. The
application included fees for the preparation and distribution of an EIR for the project (SCH
#2011062068). The EIR is available on the Planning Division website at:
< www.sanjoseca.gov/planning/eir/eir.asp> .

The applicant had previously filed a Conditional Use Permit application in 2009, File No. CP09-015,
and an Initial StudylNegative Declaration (ND) was prepared for the project by the City of San Jose.
That application was approved by the City Council on appeal on June 15,2011. Thereafter, a
neighboring business sued the City alleging that an EIR was required, rather than an ND, because the
project may have a significant impact on traffic at the intersection of 33rd Street and McKee and on
the soils due to a historic gasoline leak from an underground tank there. The case was heard by the
California Superior Court for Santa Clara County on March 11,2011 (case no. 1-10-CV-176412).
On March 29,2011, the court issued a Writ of Mandate requiring the City to prepare an
Environmental Impact Report (EIR) for the project to evaluate traffic impacts. The court did not find
the ND's hazardous materials analysis inadequate under CEQA. The previous file for the subject
project, CP09-015, was deemed voided, since the permit did not have adequate CEQA clearance
once the court invalidated the ND prepared for the project. A new application, CP11-049, was
initiated for the gas station proposal.

Acting as lead agency, the City prepared a Draft EIR for this project in accordance with CEQA. San
Jose Municipal Code Chapter 21.07 designates the Planning Commission as the initial decision­
making body for the conditional use permit for this project, as well as for the certification of
environmental impact reports. The Planning Commission must hold a noticed public hearing prior
to certifying a final environmental impact report.

On November 2,2011, the Planning Commission conducted a public hearing on the Draft EIR and
the related Conditional Use Permit in accordance with the Municipal Code. The Draft ElR, taken
together with the First Amendment (containing responses to comments received on the Draft EIR
during the document's public review period) constitutes the Final EIR for this project. The Planning
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Commission listened to public testimony and then discussed the items. The Planning Commission
found and certified that (l) the Final EIR has been completed in compliance with CEQA; (2) the
final ElR was presented to the decision-making body of the lead agency and the decision-making
body reviewed and considered the information contained in the Final ElR prior to approving the
project; and (3) the Final ElR reflects the independent judgment and analysis of the lead agency (4­
0-2-1, Kamkar and Abelite absent; and Platten abstaining). The Planning Commission then
approved the Conditional Use Permit for the proposed expansion ofMoe's Stop Gas and Service
Station in a separate motion (5-0-2, Abelite and Kamkar absent).

On November 4,2011, James Dombroski, on behalf ofAndy's BP, a neighboring business, filed a
timely appeal of the Planning Commission's certification action. The appeal is available on the
Planning Division website at: <www.sanjoseca.gov/planning/eirleir.asp>, and is incorporated herein
by this reference. When an environmental impact report is certified by a non-elected decision­
making body of the local lead agency, that certification may be appealed to the local lead agency's
elected decision-making body, which process has been codified in Title 21 of the San Jose Municipal
Code. The Council's review of the Final ElR on appeal is a de novo review.

Upon conclusion of the certification appeal hearing, the Council may find and certify that the Final
ElRhas been completed in compliance with the requirements ofCEQA. If the Council makes such
a finding and certification, it shall uphold the Commission's certification of the Final ElR. If the
Council finds that the Final ElR has not been completed in compliance with CEQA, the Council
must require the Final ElR to be revised and the City may not take any action on the project until the
project has an ElR that the Planning Commission, or Council on appeal, finds to be adequate under
CEQA. Council decisions on the adequacy of an environmental impact report are final.

ANALYSIS

A timely appeal of the Planning Commission's certification of the Final ElR was filed by attorney
James Dombroski representing Andy's BP, a neighboring business. The appeal references letters
submitted to the City of San Jose on October 17,2011 and November 1,2011. Responses to the
October 17, 2011 letter were incorporated into the First Amendment to the ElR. Responses to the
November 1, 2011 letter were presented verbally to the Planning Commission at their November 2,
2011 hearing, and are presented here in writing. For Council's convenience, a copy of the
November 1,2011, letter is attached to this report. For the purposes of this memorandum, and to
keep repetitive information to a minimum, this report responds to the November 1,2011 submittal,
since responses to the October 17,2011 letter can be reviewed as a part of the First Amendment to
the ElR. The appeal argues that the Final ElR is inadequate based on the following points, with
responses following each point:

• The court's Writ of Mandate did not limit the EIR to traffic impact.

This contention by the appellant is incorrect. Public Resources Code Division 13, Section
21005(c), states, "It is further the intent of the Legislature that any court, which finds, or, in the
process of reviewing a previous court finding, finds, that a public agency has taken an action
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without compliance with this division, shall specifically address each ofthe alleged grounds for
noncompliance." [Emphasis added.]

The Court's Order, which is attached, specifically indicates that a fair argument was raised
regarding potential traffic impacts, and that the remedy is to prepare an environmental impact
report. The Order does not indicate that fair arguments were raised related to other potential
environmental effects. Nevertheless, all environmental topic areas called out in the CEQA
Guidelines were, in fact, analyzed in the Final BIR through the preparation of an Initial Study.
The Initial Study is included in the Final EIR as Appendix A to the Draft BIR.

• The issue of hazardous materials was raised in the Verified Petition for Writ of
Mandate.

Potential impacts from hazardous materials were analyzed in the Initial Study of the Final EIR
and in Response Al of the First Amendment to the BIR.

• The City's response to evidence of contamination must be rejected because the reports
.offered by the City are not made under the penalty of perjury.

The requirement for a penalty of perjury declaration is a requirement for submitting·groundwater
monitoring reports to the Santa Clara County Department ofEnvironmental Health, and is not
related to CEQA. Nevertheless, groundwater monitoring reports are included in Attachment 1 of
the First Amendment to the Draft BIR, which is a part of the Final EIR, and those reports include
penalty of perjury declarations, labeled Attachment E, Client Authorization Letter.

• The Traffic Impact Analysis (TIA) recommendation for an on-site circulation plan is
hazardous and will cause an increase in street congestion.

The original approval for a gas station on the site included three driveways. The driveway
closest to the intersection along McKee previously allowed only right turns in and out of the site.
The fact that vehicles entering the site would brake soon after crossing the intersection created a
potential hazard. The current proposal would eliminate this inbound driveway that is too close to
the intersection. A second full-access driveway along 33fd Street caused drivers to potentially
back up into the intersection as they tum right onto 33fd from McKee. The full access driveway
would be moved south, providing ample ~ueuing and storage that does not conflict with the
intersection operations at McKee and 33 f Street. By directing traffic away from the intersection,
currently existing conflicts would be minimized, therefore improving operations and the
congestion surrounding the project driveways.

• The EIR should be rejected because Mr. Shirazi has violated the Court's Order and the
City's Stop Work Order.

This issue was raised and responded to in the First Amendment to the BIR, which is a part of the
Final BIR, under the response to A4. Simply'put, compliance with State and local laws is not a
CEQA-related issue in this instance requiring analysis in the BIR.
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It is staff's opinion that the November 1,2011, letter does not raise any new issues that were not
already analyzed as a part of the Final ErR, or that would require additional analysis, or that any of
the issues raised change the impacts analysis contained in the Final EIR that was prepared and
completed.

There were no significant environmental impacts identified in the Final ErR, and therefore no
mitigation measures are required.

Appeal ofthe Conditional Use Permit

The Appellant's appeal of the Conditional Use Permit raises the exact same issues regarding the
Final ErR that were raised in the October 17,2011 and November 1,2011, letters, and therefore are
addressed as set forth above and in the First Amendment to the ErR. It is staff s opinion for the
reasons described in this memorandum that the Final ErR complies with the provisions of CEQA,
discloses the potential environmental impacts of the project, and can be used as a part of upholding
the Planning Commission's approval of the Conditional Use Permit.

Should the Council decide to uphold the Final EIR's certification, attached is the staff analysis on
the proposed expansion of Moe's Stop Gas and Service Station for the Council's consideration of the
Conditional Use Permit.

CONCLUSION

The Moe's Stop Gas and Service Station Final EIR meets the requirements of CEQA by disclosing
the environmental effects of the project and describing reasonable alternatives to the project.
Because the analysis indicates that there would be no significant environmental effects from the
project, there is no need to propose mitigations to mitigate any significant environmental effects. In
a similar way, because there are no significant unavoidable environmental impacts, there is no need
for a statement of overriding considerations with regard to the project.

lsi
JOSEPH HORWEDEL, DIRECTOR
Planning, Building and Code Enforcement

For questions, please contact John Davidson at 408/535-7895.

Attachments:
• Petition for Writ of Mandate (CEQA)
• Letter from James Dombroski dated November 1,2011
• Reports to the Planning Commission regarding CP11-049
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SUBJECT: CPI1-049. DISTRIBUTION OF THE FffiST AMENDMENT TO THE MOE'S
STOP GAS & SERVICE STATION ENVIRONMENTAL IMPACl' REPOR1.' (EIR)

REASON FOR SUPPLEMENTAL

This memo lstodistdbllte the First Amendment to the Moe's Stop Oasand Service Station EIR to
the Phu1I1iugCoinmission. The comment period for We Draft EIR (State Clenringho\ise
#2011062068) ended on adobel'I?, 20 II, and the First Amendment, whiehcOllsists ofcomments
received from the public and the City's I'esponses, was prepared after the close ofthe commeht
period. Taken together, the Draft EIR and the First Amendment represent the Final ElR.

BACKGROUND

The.applicant, AmiI' Shirazi, has submitted an apj)Iication foraConditiol1al Use Pet'mit to
expand his gas station, located Ht the sOlltheast camel' of McKee Road and N. 33 rd Street. The
projectconsists of the demolition of an existingsingle-falllily detached residence and the
expansion afan existing gas ahdservice' shltion, Three additional gas IJutnps aIld a canopy fat'
the new pumping facility will bc constructed, The ddveway into the station on 33rdStrcet will
be relocated to allmv a I1cwexitand entry,

The City ol'iginally prepared an Initial StudylNegative Declaration for thepl'oject in 2009, A
neighboring businesS1illed the City 011 thegrollnds that the Negative Declaration did not
adequately address traffic. The case went to theCallfol'l1ia SllperiorColH'tfor Santa Clara
County all March 11,2011 (case no. I-IO-CY-0176412). The court issued a Writ of Mandate
requiring the City to prepare ~11 ErR fOl' the project, specifically toaddl'ess tmfftcimpacts.
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ANALYSIS

DlIl'ing the commentpel'iod, the City received one comment letter from Mr. James Dombroski, the
attorney for a neighboril1g business. II) the COllunent letter Mr. Dombroski·c()ntends that:

1. The EIR does not analyze leaking undel'gl'olll1d storage tanks at the subject site;
2. The EIR relies on inaccurate data fot' the traffic amdysis; and
3. The ElR does not address the applicant's failure to comply with state and local laws.

The First Amendment includcsrespollses to thcse comments. Specifically:

1. The EIR includes an analysis of hazardous materials impacts, including I'eleasc.s from fuel
tanks on the site, and concluded, based on substantial evidence, that the impacts would be
kss than significant. The analysis is contained within the.Initial Study, Appendix A ofthe
Draft ElK Groundwater 11l0111tol'ing reports are also included as Attachment I ofthe First
amendment.

2. ThcEIR bases tl'ip generation rates on sUl'veys collected from the u<ljacent gas station,which
iSljpprojJl'iate given the similadtiesin loeation,amenities, and price (a one cent difference at
the time of the counts) between the two uses, Based on these similarities, the traffic surveys
l'eprcsenUypicl.\1 conditiOt1s based 011 current data.

Inadditiol1, the number ofpass-by trips was determined using standal'd tmffic engineering
methodolQgybased on the fnstitllte ofTnmsportation Engineers Tl'ipGeneration Manual.

3. Failure to comply with state and local laws is noton issue l'eqtlirillg CEQA analysis as part of
an EIR.

The comments rnised do not idelltify any now sigllificant envirCll1mentni impacts, nor do theyclmnge
the significance determinations madeinthe Draft EIR. .

RECOMMENDATION

Tile Dil'cctol' ofPlanlling, BtlildinganclCodeEllfQrccmcnf l'ecOl11lncll~ls the Planning Commissioll
adopt a resolution toccrtify that:

I. The Planning COlumisslon has i'ead and considered the Final EIR;

2. The Final Ellthas been completed in compliance withCEQA; and

3, The Final EIR l'eflectsthe inclependentjudg.en.1.el1.t anclanaly.•. SI~'SO·.f.~...1e.. CitY•• bf S.'an Jose.

C
~
-(I .

_ /(UA..1(" tl4tM;;(;(/b
J EPH BORW -< DEL, DIRECTOR

lanning, Building and Code EnforCement
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PLANNING COMMISSION

FILE NO.: CP11-049

P.e.Agenda: 1l~02-2011

Item No. 3.a.

Sublllitted: 07/11/11'

PROJECTDESCRIP1'ION: Conditional Use
Pel'mit to allow the demolition of all existil1g
single-fhmily detached residence and the
expansion of an existing gas and service station
on a 0.51 gros8"'aCl'e site.

LOCATION: Southeast coi'ne)' bfMcKee
Road and Nortl133l'd Stl'eet (1604 McKee
Road).

Existing Zoning CP Commercial Pedestrian
ProDosecl ZonilH! No cham!e
General Plan General COllllnercial
Coul1cil District 3
Annexation Date l2/0111911
SNI Five Wouncls/Brookwood TelT/:lCf
HistoJ'ic ResoUl'ce No
Redevelopment Area SNI -
SpecificP)an N/A

Ael'ialMap N
l'
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RECOMMENDATION

Planning. staff recommends appl'Oval ofthe proposed Conditional Usc Permit fOl' the following reasons:

I, The projGct cOllfol'ms to the General Plan LandUse/Transportatioll Diagram's designation of
General Commel'cial, as a gas station lsill confoJ'll1aJice with this designation,

2, Theproposed pl'Oject is compatible with the sUI'l'Ounding land uses; would notbedetl'imental to
public health, safety or welfat'e; is on a site of adequate size and shape to accommodate the mquired
development;unc1 is Cldcquatcly served by tt'anspoliation. and other infl'aslt'uctll1'e,

3, The proposed project conforms to the requirements of CEQA.

BACKGROUND

On July 11,201 J, the applicClnt, Victor 'latco fOl' Moe's Stop, rcquested a Conditional Use PC1'll1itto
allow the dcmolilionofan existingslngle-farnilydetached residence and·theexpansion of an existillg gas
and service station on a 0,5 I gross-Clcre site, The Zoning OrdinanccTequircs a ConditionallJsePermit fo1'
the gas station exp<lnsion in the CP-CommercialPedestl'ian Zoning Distl'ict, This perJUitalso functions as
a SitcDevelopll1ent Pel'IUit to address lleWConstl'uetion.

The applicant had previously filed a Conditional Use Permit application in 2009, File No. CP09-0 IS, and
an IJ11tial Study/Neg<1tive Declaration (NO) was prepared fol' theproji.lct by the City ofSan Jose,That
application was approved by the City Council on appeal on June 15,20] I,A neighboring business sued
the Gityalleging that an ElR was \'equired, rathel' thanM NO, becmlse the project may have asignitlcant
impact on traffic at theirttc\'scctio)10f 33fd Street and McKee an.d on the soils due to a histodcal gasoline
leak from an underground tank there. The case was heard by the Califomia Supedor COtu't for Santa
Clam County on MarcIl U, 2011 (case no.1-I O-CV-176412). On March 29, 20J I, the COUlt issued a Writ
of Mandate l'<~quil'ingthe City to pl'ep<Jl"e an Envirolllnentallmpact Report (EIR) for the project to
evaluate traffic impacts. The court did not find the ND's hazardous materials analysis inadequate lllldeI'
CEQA, The pl'CViOllS file fol' the subject project, CP09-0J 5, was deemed voided, since the permit did not
have adequate CEQA clearance once the court invalidated theND prepared for the pl'oject, The applicant
subsequently filed the subject Conditional Usc Permit application, File No, CPI J-049, and an EIRfor the
project was prepared in accordance with the requirements of the Writ.

The existing gas station includesfI 1,408 square-foot buildillg used for auto servicing aJ1d a small store
witllaeashiel'. There are tlll'ee existillggas dispensers on the site, with the two front dispensel's.along
McKee Road being located underH 900-squarc'-footcanopy. The gas st~tion is accessed fronl two
ddveways on McKee Road to the north and two ddvewaysoll North 33rd Street to the west. Thc subject
site is Slll'J'olllldedby commercial uses to the nOl'th, east, and west and by sillgle~family residential uses
to the south.

Project Descl'i[ltioll

The projcct includes the following components:

a. Demolition of the existing single-family residence at 280 North 33Id Street.

b. The addition of three new ftlqling dispensers alollg the west side ofthc site With anew J,800
square foot canopy~bove.

c. Closure ofone driveway along NOl1h 33fd Street.

d, Relocation of the other driveway 611 North 33rd Streel flJl'thcl' to thesotlth,
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e. Recontlgul'ation ofthe dl'iveway access on McKee Road closest to the intersection to be aone way
exit only.

f. Provision fOI'associatedsite ilnprovemcnts (Iandscnphlg, parking, etc.).

The fad Iity cllrrently has a license from the State DepartillentofAlcoholic Beverage Control (ABC) tor the
off-sille ofbeer and wine. No Conditional Usc Pel'lnit exists for the l!Se bccause the license has existed fOl'
the site prior to the requirement for a COllditiona[UsePermit 101' t!leofI-sale of alcol101 and islcgall1on~

conforming as to the CUP requirement for the off-sale ofalcohol. The proposed project will have no effect
Oil the ongoIng legal non.,conformillg statlls oftheoff~sale ofalcohol lISe.

Community Engagement

A cotmmniity meeting was held for the project with the previous submittal for the pl'oposed use onJuly 28,
2009 ineonjullction with the Five WoundslBrookwood Terrace NAC.Approximately sixteen people
attended the meeting, cOllsisting ofnearby residents. The residents expressed COllcel'llS over traffic in the
areo, as we11 as pcdcstl'ian sl:\fety with the close proximity to Route 10 I. However, the meeting attendees
largely seemed to support the project as it seemed it would provide some improvements to the tmffic
circulation alld pedestl'ian safety by limiting the dl'iveway cuts fllld improving sidewalks and crosswalks.

ANALYSIS

The primary isslles analyzed for this project include the following: 1) compliance with the requiremcnt of
the Califol'llia Envil'onmentalQuality Act (CEQA), 2) conformance with the San Jose 2020 General Plan,
3) conformance with the applicilbkdevelopll1Cl1t standal'ds in the Zoning Ordinance; 4) consistency with
the Commercial Design Guidelines, and 5)consistency with the goals of snstaJnable development. These
issuesal'e the sathe as those idelltitled undel' the previous proposal considered 1111(lel' File No. CF09-Q15.
This project is idellticaltothe previotls proposal ill terms oruses, site dcsign, and architecture.

Environmental Revie\v

As discllssed. above in thc Background section of th is staff report, the California Superior Court to I' Silnta
Clara COtJIltyOll Ma:t'ch 29,201 1 (case 110, I-lO-CV-176412) isstteda Writ ofMandaterequil'iJ}gthe City
to prepare an EIR for the subject project to evaluate traffic hnpncfs. 'fhe Em. for this project waS lwepal'ed
in accordance with the requirements ofthe Writ

ANotice of Preparation ofthe EIR was circul~ted to the pl1blicaud public agencies from June 28, 20 lIto
July 28,201 L This Draft ElRwascircl1lated for agency and public review during a 45-dilY public review
period pdor to certificiltion of the doclIInent by the lead agency, The circulation period fOr the Dl'ilft BIR
was from September 1;20 11 through Octobcl' 17, 20 II.

The Draft EIR is a Focused EIR, 1l1eaoing that an lIlitial Study wasnrst prepared to nm'i'ow the foclls of
l'eview to those topic areas where there is a possibility of a significant environmental impact. TheInitial
Study is included as Appendix Aof the Draft EIR. The only topic Mea. identified where there could be a
signifiCHtltenvironmental impact was transportation, due to the iSS~1flnCe of the Writ, which is discussed in
the Environmental Setting, Impacts, and Mitigation sC9tions olthe ElR.
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Comments l'eeeived 011 the Draft EIR will bc provided tb the Planllillg Commission undcr separate cover
aspmt of the First Amendment to the Draft ElIt The FinalElR for the project consists of the DJ'aft EIR
together with responses to comments received contained in the First Amendmen);

The decision-making body must certify that it has reviewed and eonsidered the illfonnation in the Final
ElK and that the EIR has been completed in confol'mity with the I'equirementsof CEQA, Although the
Final ElR does not contl'Ol the lead agency's ultimate decision Oil the j)l'Ojcet!the City must consider the
information in the Final EIR and tcspondto each significant effect identified in the Fillal EIR, If
significant adverseenvil'Olltnelltal effects arc identified in the Filial ErR! approval onlle project must be
accompanied by written findings,

In this case, the ElK idetltiftedno significant ellvh'onmenlal impacts of the project, arid no>neW significant
envil'Ollmental issues or impacts were raised in the preparation of the First Amendment to the ElR. Asa
result, thel'e al'e no mitigation measures to be proposed, since there me no significant envirolll11ental
impacts to Iniligalc, Similarly, bec~lllse thej'e Wej'ell0 significant, unavClidable environmental impacts
identified!. thel'e is no need for the Planning Commission, 01' the City Council Oil appcal, to adopt a
statement of overriding considerations,

Bdth the Draft ElR. and the Fi1'st Amendment will. be provided to the Planning Commission under sepamte
transmittal. The information contained in thosed6cumellts is incorporated into this memorandum at this
point as if it were fully set forth in this memorandul11,

General Plan Conformance

The pj'(jject is cbl1sistentwith the site's General Plan Land Use/TJ'anspol'tation Diagm111 designation of
General Commercial. A gas station is a retail opemtlol1 in cOllforll1ancewiththis designation.. The
proposed Conditional Use Permit supports the hl1plenientatioll bfthe ECClllCilnic Deyelopment Major
Strategy ofthe General Plan by facilitating the investment and expansion ofan existing business within
the existing U1'ban environment of tile City.

COllfOl'lUaJlCe with the ZQning O"dinance Development StMldards

The site is located in theCPwCommercialPedestl'ian Zoning District! which has 110 miniJnlllll front
setbackreqllil;ement~ but has a maximUI11 ii'ont setback of I0 feet. The new construction on the site is for
the fl.lelingcanopy along Nolih 33rd SO'eet. The fueling canopy is set back approximately six feetfl'Olll
the pl'Operty line, which conforms to the Zoning Code. There is also a 25wfoot rear setback for theCP­
Commercial Pedestdan Zoning Distdet, The new fueling canopy is set back ]]1ore than 60 feet from the
tearproperty!ine.

The proposed new construction, whi~h. inclodes the net additioli of three new gasoIi1lG dispensers and the
cClnstruction of a new fueling canopy, \Vould I\ot create Hny additional pal'king demand pel' tbe Zoning
Code. The proposal would result in the addition of fOlll'parking spaces fOl' customers, including the
relocatiollofthe water unci air service to a site that interferes less with circulation, The project would ~lso

expand the size ofthe parking area lIsed f01' vehicles associated with the vehicle servicing facility,

ConfOl'l1UUlCO with Commel'ciul Design Guidelines

Thepl'Oposed site plan is consistent with the Commercial Design Guidelines fora service station in
tenus ofsite organization, building location and design, parking, and sitecil'ctIlation,
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Consistent with the Commercial Design Guidelines, the applicant is proposing a reduction in the
number of driveways that connect to the street. The current configuration has two driveways on
each fI'6l1fage along McKee Road al1d NOlth 33rd Stl'eet. The two existing driveways on North 33rd

Street are being closed and a new single driveway cutis being p!'Ovided further south on North 33rd

Street. The drive\vay on McK':ee Road closest to the intersection would be reconfigured to allow fOl'
egi'ess f!'Om the sHe only, which shouldimpl'ove tt'afficsafety at the intersection, The closure of the.
driveways on North 33rd Street \vould also allow for the provision ofa small hmdscape island at tbe
stl'eeCcomer of the. site, The sctbackspl'oposed fonhecal1oPyand f~jel dispensers arecousistent
with the setbacks ['ecommellded by the Commel'cial Design Guidelines, All of the strllctures on the
site are generally at'chitecturally consistent, as the site continues to upgrade to become morc
modem.

Based on the above analysis~ staff concludes tbat the p!'Oposed use is consistent with the intent of
thc Commcrcial Design Guidelines andl'epresents a Sigtlifican(impt'oYel\1C11f in the function and
appearance oOhe sHe as comparedto that of the existing facility,

Sustninability

The City Council adopted the Green Building Ordinance (No. 28622) on June 23, 2009 which establishes
sta.ndards intended to advance greenhouse gas reduction and other slIstainability stl'ategies ontlined in the
City's Green VisIon ~nd CouneilPolicy 6~32. COUJ1Cil Policy 6-32 requires that applicable projects .
achieve minimum green building performance levels using adopted reference standal'dsspecified in the
policy. The pl'Oposed J)J'oject is not subject to the City's Green Building Policy and Ordimm.cc because
the pl'oject does Ilot Involve new construction of more than 20,000 sql1ure feet. Theprojeet does conform
to the water qUl'Ility requirements of City Council Policy 6~29: Post-Construction Urban R~moff

Management.

CONCLUSION

The proposed Conditional Use Permitwill allow the expansion and npgrade of the existing gas station.
The ncwpl'ojectwHl improve the design ofthc existing builcHngs and stl'uctures ontlie site, aswellas
expand the amount of service the site can offer by adding additional gas pumps, The c1osw'e of
driveways along North 33rd Strcct and l'econfigurations of the driveway cuts along McKee Road will
improve vehicular andpede$triall safety around the site, The proposedpel'imetet'lalldscapillgwOllld also
improve thestreetscape.

AFiJlal ElR identified no significant impacts from the proposed projeet As a result, there al'e no
mitigation HleaS~lres needed tomodif,y the proposed project.ln sum; no project design c!l,lI1ges are
required to address the concerns raised through comments on the Final EIR,

PUBLIC OUTREACH

III addition (0 the coml11unitymeetingheld as part of the original pel1nIt applicatioll,a sign was posted
on-site to notify neighbors of the proposed development. A notice of the public hearing Was distributed
to the owners and tenants of all propelties located within 500 feetof the project site ,md posled on the
City website, This slaff report is .also posted oll the City's website. Staff has been availahle to respond
to questions from the public,
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As part of the EIR process, additional public outreach was conducted tlU'Ollgh public noticingitl
compliance witllStateJaw. A Notice of Preparation ofthe EIR was circulated to the public and public
agencies from June 28, 2011 to July 28, 20 II. The Draft EIR was circulated for agency andpublic
review dudng a 45-day j)tlblicreview period priorto certHication of the dOClImehtby the lead agency,
The circulation period for the Draft EIR was fro111 September I, 2011 through October 17, 2011.

Envil'Ol1mentaI concerns raised by members of the public are discussed above under the Environmental
Review sectionofthisstaff report

Attachments:Applicant:Owner:

Project Manager: Jenny Nusbaum Approved by: -'==-~~44-~-fl-4.4L~4Lll:""" -me: 10/21/2011

knir Shirazi
1604 McKee Road
San Jose, CA 95116

Victor Yatco
VBY Services
2625Timberlake Court
San Jose, CA 95148

Draft Resoh.\tion
DraftEIR Resolution
Plans



RESOLUTION NO.
~---

A t'esolutionofthe Planning COlllmission of the City ofSun Joseappl'ovinga
j'cqucst fol' a Conditional Use to allow the demolition of an ex.isting single-family
detached residence and thcexpallsion ofan existhlggas andsel'vice station on a
0.5Igross-acl'e site on the sOlltheast comer of MoKee Road and North 33rd Stl'eet
(1604 McKee Road), San Jose, and adoptitlg Hl'elatcd Focused Elwil'Onmental
Impact Report fol' the project,

Calif01'l1ia; and

is attached hereto andJ,

FILE NO. CPll-049

BE IT RESOLVED BY THE PLANNING COMM1SSION OP"'T
"~~'k

WHEREAS, pursuant to theprovisi()l1s ofChaptnt+ZQ1.t!'(lo
Municipal Code,a COllditiohal UsePern1it, Permit 6p~hcatiOl}'(CPl h049) 1 ed qJ1July 11,

f~t~,: ,~:_ " ' , \C::'e' ',:. ,_ " . i'i~-:- __ ,_;45

2011 to allow the demolition ofall cxistingsingle~fal~(ly ,detacij~~ residence al1dn'e~pansion
\:t).sf\'::~, ",(>/:H:,L:::~<,,;;,: ,"': _ I~'f'

of an existing gas and service station 011 that certain l'eai'l)j\Q)~~I;ty (hereinaftel'referl'ed to as
'l<:y~._/.

"subject property"), sitll~te in the CP.Co et'cial Pedestri;I'i,~,ling District, located on the
'i;",

sOlltheastcol'J1el' of McKee Road and NOl't c¢'eR6ad), San Jose;
'r,')u-'
;,~,(V

//

,,>,1

1:!Jpel'ty is alrtb~C'l'ea prop ';'descl'ibed in Exhibit "A", which
v> '

a pa j;n~reofby thi;')'e,ference as iffl1lly set forthhcrein;and
':,::)~,)') - - - ' -- ' \,(:." : - '. - " ,'- -' - ' ~

t to alid?in accol'dance"Y,itl? Chapte1'20.l00 ofTitle 20 ofthe San
,;,/:,:,,{PV*f"_"j]J:::'_:c::;c; .. ,_ "J>-,:'

.ToscMunicip~I,go.d~,Plann 'G;6niillis~i9njQQl1d((cted a heal'iJtg on said application, l1bti¢e of
4~;ty·~tY\";:i'_:V- A\;~:> """':' j"~_:i.!~l-f':

whicll\v,~,~dldy gl '

«/:W'HEREAS,at sa )~,al'ing, ~!)l)iilgCommission gaveajl pel'spnsJulloPP9rt)mityto be
'( "'il ,,1;)~~,::;':~\ ; ..)':Y'

heard and1¥'I' " sent evidenc 'pel testl1110ny Tespectillg this matter; und

at saidl ,jing, this Planning Comlllission I'cceived and considered the
/q:

. _ t",i_
reports undi'ecOlm~I,~tit9~i}6ftbcstaff; and

V;\:fr)·,~l ~

WHEREAS, aiJsafd hellring, this Planning Commissionl'eceived in evidence a
u.;

development plan fol' the subject property entitled, "Proposed Expansion ofMoe's Stop Gas and

Service Stution," lastrevised October 5, 2011,said plan is 011 file in the Department ofPlanning

and is available. fo1' i Ilspection byallyone interested therein, and said development pJall. is

incorporated heroin by this i'eference, the same as if it wel'c fully set forth hel'eil1; and

PC Agenda: 11·02,,2011
Item No, 3,n.
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WHEREA.S; at saidheat'ing, the Planning Commission also received in evidence that a

certain Focused Environmental In1pactRep0l't was pl'epat'ed fol' the project; and

WHEREAS; said hearing was conducted in all respeetsllS required by the San Jose

Municipal Code and the rules of this Planning Commission;

NOW, THEREFORE:

ddition constl'llcted in 1948.
(1{:<:'l:~,<, ,.,::/~

. d histodcallY:~§fgnjficant, nOl' is it
. .II"

y,
"TP

North 33tdStreet.

'..Orft.North 33rd Stl'eet flUther to thesollth.

lveway access on McKee Road clbsest tb thcintcl'sectio)) to be a

b.

e.

c.

Aftel'cotlsidel'ing evidence pl'esented at thc Public Hearing, the Planninf? Commission Jinds that
the folloWing are the l'elevant facts regarding this proposed pl'oject: 0°1';;\\'.,,,

. ,ti:i' l

I. This site has a designation ofGeneral Commercial on the ad~g!~~.San Jose 2020 General
Plan Land Use/Transportation Diagram. The proposed use"'coh~J~Jel1twith this designatiol),

2. The site is cUI'fentlyzb,lled CIl-Commel'cia.! Pedestriatl 'l.

3. The site is 051 gross acres in size.

4. The applieantis reqlICsting aConditional Use
singlc..;family detachcdl'esidence and the expilns
a 0.5Igl'oss-ael'e site on the sO\ltheast cornet' of Me
McKee' Road);

5. The subject single-family residence

6. The subject single-family reSidence is n. '~lCJ
identified ill the City's Histol'ic Resourc~s,~nv .;

Y'\

7, The project includes the ing componel'

u. Demolition of'b. gle-family rc ence andaSSbclated aCCeSSbl'y stl'ltctllresat
280 NOlthJ35~t";'; et., ,

f. site impl'bvements (landscaping, pllrking, etc.).

8, Thc proposed exp fdj~wiH not result in an increase in the pal'kingdemund on site.

9. The cxistillg stOI'C i'§ legal non-confbnhing for the oiT-sale ofalcohol. No chHl1ges urepl'oposed
to the store.

10. The subject site is sUl'rounded by commcl'ciaillses on the tlOlth,east and west, and by single­
family residenthlI uses to the south.

11. Theproject proposes the removal of 15 trees, none .of which are ordinance sized.

l2,Per Table 20-140 of the. San Jose Municipal Cbde, a Conditional Use Permit is requited fora
gasofinesel'vice statton use in the CP-(Jonllllel'cial Pedestrian Zonillg Distl'i.ct.
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13. The gas station operatcs from 6:00 a.m. to 11 :00 p.m,

14. An InitialStudylNegatlve Declaratioh (NO) Was prepared for the project by the City of San
Jose in 2009.A neighbol'il1g bllsinessstled the City on the: gt'ounds that the NO did not
adequately address traffic.

15. The case went to the California Supcl'ior Court fa!' Santa Clara County all March 11, 201 J
(case no. 1.,1O-CV.,O176412).

16. Thecourtisslleda Wdt ofMundaterequiringlhe City to prepare an EIRfol' the project,
specifically to evaluate trafficil11pacts. The EIR for this project W~lS,PI'~pared in accOl'dance
with the regu it'ements of the Wl'it. ./<~?' -"~

t,lf,0.

17. A Notice of Pt'eparatiOJl Qfthe EIRwas cit'clllated to the pU~li6'!':itd"public agencies f)'om
June 28, 2011 to July 28,2011. This Draft EIR was circulated for hg61~CY 'Hld public review
during a 45-day public review pel'iod pdor to eertific~tio.'l df~he doclil:n~m by the lead
agency. The circulation period for the Draft EIR l'~J}!frojrrSeptembel' l~'~' through

ht'·

October 17,2011. "ip
.1:~<\:-\" '

18. The Draft ElR isa FOc:llsed EJR, meaning thafhhJh!i~t~J St~~~i~vas first prep lHU'J'QW

the focus of review to those topic areas wherc tllCrdi.'" ~sibflity ofl:\ signifit5ul1t
euvironmental impact. The Initial Study is included a, ndix A of tile Dr'lft ElK The
only topic al'ea identified where ther~.(;~~j~ll<1 be l.1 signifieci nyil'olllnentalimpact WIlS
Transportation, which is discussed in tlli~" 'ronmental Se tl' lpaets, and Mitigation
section oftheEIR, . , •

19.. Thedccisiol1"making body mllst certify tH~~ i s ~~~'~8{~I,1(tconSidel'ed the informatign
in the Final EIRand th(lt~IRhas been':.. eted in'(jQhfol1nity with the requirements of
CEQA. Alth()l1ghQl~;Et '\\'~i'llot contl'()l i'hg leadageliEy's ultimate decision on the project,
the City mustcop§ ;. thcint~10!pation in the E,lR and respond to each significant effect
identified in theEl , '"signi~~~~?tadver$een\lj~~Jiillental effects are identified in the ElR,
approval of the project ;,J§tYpt"l,9" njed py;\vrilten findings.

f/:,:tr::,:>,,, ,. . --ti:JiJ-?S:
20. The E~¥-:JdlMtit!y~,q~;signifi.£~llt impac s; eCaUseJlO significant impacts wereidentifled,

the' .1,ate no 111itig~tiil;1;~~easdl?~~~BJ;?pofed. Similarly, Pecause there were no slgnifiqant,
up ... able environiliy~~~,l impact~)~gentitied, there is no need for the Planning Commission,
or t 1 it Coullcil on al~~,~I) to ~'d6pt astatCI11Cllt ofoverdding considerations.

V'1,)

I"} 8
FINDINGS IXf

' ... ~:~~'{':.\#
~:,' ;: t

The PlannillgCommi 1,C)'!1 nndsbasecl on the stated facts that:
~.

1. The intel'relatiollship between the odent~tion, location und elevations gf the proposed
building al\d structure and. other uses OIl"siteare mutually compatible and aesthetically
harmonious in that:

a. The architectl1l'RI elements ofthepl'oposed structme moe integrated into a harmonious
whole.

b. The proposed stl'llcturo is comparable in torms ofmass, scale, and height.



File No. cpj 1-049
Page4ofl3

c. Sufficient manetlvcl'ing toa11l will be provided on sile to allow smooth circulation and
minimize interference with othel' uscs.

d. Parking spacesareconvenientIy located. in relation to the uses they support.

2. The orientation, location and elevMion of the pl'oposed building and stl'ucturealld other uses
on the sitc arc compatible with and are aesthetically harmonious with adjacent development
01' the character ofthe neighborhood in that:

a. The structure proposed 011 site is eomplH'ablc in terms of mass; scale, and height with
existing adjacent OJ' nearby structures. .

b. Tile proposed stnlctlll'e ~loes!lOt unreasonably interfcJ'c with
adjacent sHes. .

c. The usc of the site will llot interfere with the use of ad ent pro
buftcfingbetwecn uses will bepl'Qvided. " .\,

n'~~

3. The environmental impacts of the project will n~~;n~vean unacceptable ne "
adjacent property 01' pl'Opertiesin that: i'.';";~:;'

a. An Initial StudylNegative Declaration (ND) ,~~s, .... for the project bthe City of
San .Jose J1I2009. Aneighboring business sued the,,, ~on the grounds that theNDdid
notadeqlmtely address traffic. 'Jl ase wellt to the'· ,l-fotnia Supel'iol' Court for Santa
Clara County on March 11,20I I . I~ IO-Cv~OI16.~;t~). ,Thecollrt issued a Writ
of Mandate l'equiring theDity to pi' fOl'the pr6J~~:f;rspecificl\lty to evaluate
tramc impacts. J:'i

:"i
b. The EIRfol'tbispl r ance ... 1the requirements afthe Wl'it.

c. The only topiS.,. where ther, ottld bea,J;lgnificant environmental i1npact
was TransP9rtklt vhic iscllssed in lte E,l}vil'onmental Setting, Impacts, and
Mitigations'eetio J;.Rr ..

<}.j.~t"',:.'.:;~:-:_}.m>!;:_,,:::::, :'.' '--':' , .",' "t

d. The~IJ)-~!~,~~~Jped n . 'h \iif1cal)'t'jJn'B~~tiw,'i3ecatlscuosignificant impacts Wel'e
id~~itttjed:ltI1{f" " r~ nonri,~~~i~tioll meastil'es proposed.. Sil1lilar1y~ because there were no
{~i~hificant, una, vIe env/i:On n~ntal impacts identified, there is no need for the

i"'"ffl~nning Commis' 1'\01' thcCQuncil on appeal, to adopt a statement ofoverriding
COIW' emtions.',.,

4. LandscaPIW;!ltigatioIlS \;'.1 ms, walls and fences, fcaturcsto conceal outdoor activities,
exterior heai"iil~;'yelltiIatt~}g, plumbing, utility and trash facilities are suft1cient to maintain or
upgrade tbe appe~,i ei,ofthe neighb()I'hood in that:

a. Land1';caping ~tnbeadded to the site and an adequate automatic il'rigatiol1system will be
provided to supporUbis landscaping.

b. OutdooractiviHes,extel'ior heating, ventilating) plumbing, utility, Hl1d trash facilities will
be screened by parapctsJcnces, walls 01' othcl'deviccs compatible with the architectural
treatment of the structure.

5. Tl'afficaccess, pedestrian aCcess and pat'king m'e adequate in that:

a. Sufficient drivewa>' cmb cuts and dl'ivewayswiJl be provided 011 sitc to))rovideaccess to
the site witllOllt interfering with 6ff~site cil'clliation.
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the City's GClleral Plat).

·1.~1S'an Jose Zoning Ordinance.

mpli1\'llce with the CaHfol'nia Enyil'onmental QU!llity Act.

8, The benefits of pel:
outweigh the impll'

I

Finally, based'~1):!ile,~bovc f:Hts and findings, thePlannil1g Commission fillds that:
"\::',:',>" ",;.~;?:i>ii

1. The pJ'Oposedlise' .. hre location requested will not:
r:~/

a. Advel'$elyaffe~t the peace, health, safety, morals or welfare of persons residing oj'
working in the slll1'ounding al'e,,; 01'

b, Inlpah'the utility 0]' value ofpropel'ty ofother pcrSOIlS located ill the vicinity of the site;
01'

c. Be detrimental to public health, safety or general welfare; and

b. Pedestrian walkways will be p1'ovidc<l to all major building entrances.

c. The proposed number and size ofparking spaces complies with the reqllirements of the
ZoningOrdinallcc.

6. This site has a designation of General Commercial on the adopted San Jose 2020 General
Plan Land Use/Transportation Diagl'am and this application is consistent with this
designation.

7. The Planning C01l1l11issibt1 has considel'ed all oftlle followingcl'itel'ia in evaluating the
proposed demolition. jl

a. ,The failll1'e to approve the permit would result in the creatiof/bf ~~;~tinlled existence ora
nuisance, blight~ or dangei'oLls condition.

b. The failure to approve the perl11it W()lIldJeopardize pll< lea 1 fety or welfare.

c. The approval onhe pel'mit should maintain thef..~.J.l)i,~f'conllnerc
SUIlJose";;'"

\;.

d. Both inventoried andnon..inventoried buildl1 ites an~~!qistricts of histo
significance should be preserved to the maximl er(£'feu'sible,

e, Rehabilitation 01' reuse of the exi~tjng building wall .<p,t be feasible.
".}:}tL-" ,', ,~"¥,i:,-:';_~?

f. The approval of the demolition o:Nr',}~)I~ing should f~b~Jit~teayroJect which is
compatible with thcSlII'I'O\mding ne. ot' d,\5',/,\\,7

''\L. ",. J,'/
g. The demolition ofthe bui1dingwithoUt an a

i
...~9r~R!~.c,einent building should not

have an ad,'el'seit n the SUI'l'Oun 1~iglboH1Q(W:
+"9

,molitiol1, l'el11oval ol'l'el~~ating of the subject stnlCtul'cS
lilion, remov' or relocation.

1.

2,

3,
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Jh~.,a'pplicant fail to file a timely
J~I:iod, stich inaction by the
'n behalfofthe applicant: '

In accordance with the filiditigs set forth above, a ConditionaJ
property fat' saidpltrpose specifledabove and subject to ea8h
set forth is.hel'ebygranted, This Planning Commission ~*pj'e's~,declal'esn'ic 't would not have
gl'anted this permit except Upol1 and subject to each qJ~<l"all of s'aid con<lition ," band all of
which conditions shall run with the land and be blkl,gJ~~UPOt1 thtowner and aU ,IR.~~~luent
owners ofthe sttbject pl'operty, Mel all persolls wllo 1)( lesll~j~QteropeJ'lYfor th'~{lse

conelitiollally permitted hereby. '~ ,<,,,"'~' ",' 4

2, The pl'oposedsite is adequate in size and shape to accommodate the yards, walls, fences,
parking and loading facilities, landscaping and other development featmes prescribed in this
Title, 01' as is otherwise reqllit'cdin order to integl'ate said l1sewilh the llsesin the
sUl'l'olinding area; and

3. The proposed site is adequately served:

a, By highways 01' streets of slIfftcientwidth and improved as necessary to carry the kind
and qlWntity of trafficslIch usewolild generate; or by other forms. of transit adequate to
ca!'ry the kind andqtiantity of individuals such lise Would and

b, By other ptlblic or private sel'vice facilities aSal'e t'equired,

CONDITIONS

1. Acceptance ofPCl'mit. Pel' Sectlon20, IO. '
~llld valid appeal of this,g~n.litwithinthe appU.? e
applicant shall be de lle'tlt" 1stitute all of'~\[e followin

'. ." . ',~
a. Acceptance ,9J1't Pel'l11it l:l~\~,glC applicant;" 'ld ,

" L.' '

b, Agreement byth j,l~~a'~~lR\l~xBP?ttnd by,J, omplywith, al,d to do all thingsreqtJll'ed of
or by th~\~PJ2lj.cant pi\r'§n~t{t'toall r 'ty!'rils, provi~jonsiand yot1(litions of this permit or

~/ .. {:i:.\t:':.:}*(-;;>" ' . -"i{~"',~~_ _ ' ' _<i/O
otl~~1:<approvJ'l:I' the pi' . ions of' I e 20 applicable to such Permit.

1f t

2. P~r!~it Expiration.~;CondI .....~I.ysePermit shall automaticallyexpirc tOUI' years tl'om
and!a~9 'the date of iss ~(18e hereof;bY said Planning Commission, ifwithin such toltl'~year time
period;'onstrt\ction o1;\,!ll,e new'/filel pumps and canopy has not conunenced, pursuant to and
,ill acco!'. vith the l)('o'~i~iOl' of thi$ COI,ditional Use Pcrmit. The date of issuance is the
date thisPe' approv~91bythePlanning Commission .. Hmvevcr, thcDirectorofPlanning
niay approve a '~~j\tstment/Amendment to extend the validity of this Pennit in
accordance: with T "'0.

ljfY

3. Building Pel'mitlCertificateof Occupancy. Procurement of a Building Permit and/or
Ce1'tifi¢ateof Occupancy from the Building Official for the stt'Ucttlres described 01'
contcmplatod tmder this pC1'mit shall be deemed acccptance of all conditions specified in this
pet'lnit and theapplicallt's agreement to fully comply with all of said conditions. No changc
in the Chaf<lctet' of occtJPancy 01' change to a. diffel'ent group of occupancies as desot'ibed by
the"Building Code'! shall be made without first obtaining a Certificate of Occupancy fr0111
the Building Official, as J'cquired uncler$an Jose MUllicipal Code Section 24.02,610, and any
such change inoccllpallcy must comply with ~ln other applicable local alld state laws, '



File No, CPII-049
Page 7ofl3

4. Conformance withPluns. The lise development shalLeonform to appl'oved plans entitled,
"Proposed Expansion of Moe's Stop Gas and Service Station:' last revised October 5, 2011
on tile with the Department ofPlanning, Buildit'lg and Code Enforcement and to the san Jose
Building Code (San Jos6Municipai Code, Title 17, Chapter 17,04),

5. COluplhll)ce "with Local and Shlte Laws. The subject usc shall be condllcted in full
compliance withallloeal and state laws. No part ofthis appl'ovaI shall be construed to
permit a violation of anypmtof the San Jose Municipal Code. The Permit shall be subject to
revocation lfthe subject use is conducted in slIch a lnaImel' as to cause a nuisance.

6, Sewage Treatment Demand•.Chapter 15.12 ofTille 150ftbe ~~f;;"j~s~Ml1niciparCode
requit'est\1at allland development appl'Ovalsand applications,fgh$ueh approvals in the City
of San Jose shall provide notice to theappJieant for, or l'eei.pJSmcsuchapproval that no
vested right toa Building Permit shall accrue as the result;Qfthe g Jl ing of such approval

~<~ .'<'P-i(\,
when and if the City Manager makes a detel'minatiOl~tlJ~l.th'e,(:umtllaH~·' wage treatment
demand of the SanJose-Santa Clara. Water PollutipJfCo'ntl'ol Plant l'epre by approved
land lises in the area served by said Plant will~~l!~~ the total sewage tJ'eatI)'Jl'i4~~lJ\\lld to
lJleet 01' exceed the capacity ofSan Jose-Santfl'l31~ll~::W ater l1gl,Iutiol1 ControIPtl~}lf to treat
such sewage adequately and within the discharge ~t~~' '~~,;It\lpQsed on the ciJfby the State
ofOalifornia Regional Watel' Quality Control Board", \l'~ S~JI] Francisco Bay Regioll.
Sllbstantlve conditions designed tod~?.l:~ase sanital'ysew~ssociated with anylalld use
approval may be imposed b)T the apprqv'· lOrity, ...

~\

7. OpCl'atiollsPlan. Loiteringis prohibi.y.I·?,W.'? the pre .., . es or tho area lllldor the
control ofthe applicant Iicensce(s), No aoholi9,·beV' ~ball beeonsumed on any
property adjacent to tll~}pr;~l ises over \Vhlc~p9jei)J'oJcfoper/applicant has conti·oJ.
The project develop~llappli" shall be resh~psible for n intaining free oflitter the area
adjaeellt to the pr!:lll)l~es ovei' they have;'pontrol.

.",?,'E,: .• l:U:::,·_·, ' . 'f\
8. Outside Storag~. N~;·· ispermi~~9!~xcept in al'eas designated 011 the

pi' d I 1 t f'"j
ap ave ~,~!'.. ~:.'

9. Tree Rtt;i6~rtis{;:ml;1l~\pel"ll,,!~)proves the .moval of 15 trees, none ofwhich are ordinance
sizY9/;tl'ees, All 11ohi{e , ard ti" hat~I'c tobc removed shaH bereplaced at the following
1'atlbs'" ' ."

<, .. '~<l\j:;':l~

a, E~'blt':tl'~e lessthah I ches iH giamete1'to be i'cmoyed shall .be replaced with 011c15-
gallohttl'@~t

'{,I,~~i'-;B':;" ~

b, Each tree';I'#',1I1Ches 7 hlChesin diainetel'to be removed shall be replaced with two 15-
gallon trees:"

c. Trees 18 inch n dial11cter 01' greater to be l'emoved shall be replaced with fOUl'24-inch
box trees.

Any future tree removals shall be deemed a change to the approved landscape plan and shull
I'eqllil'c approval bythe Director ofPJanning, Builditig,aJld Code EMorcement.

10, HOU1'S of 01)Cration. This permitdoes not alIow fot' 24 hour operation, Standard hours of
operationaret)'om 6:00 a.m. to 12:00 Midnight.

11. Anti-GrHf'fiti. 'the applicant shall rel1love all gj'affiti fl'ol11 buildings and wall.sil1faccs
within 48 hours of defacement.
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12. Lighting. Allpl'Oposed lightingshall conform to the City ofSan Jose's Outdoor Lighting
Policy. Under canopy IJghtingshall be recessed andlor screened to avoid light intrllsion on
neMby residential properties.

J3. Archaeology. Pursuant to Seetioll 7050.5 ofthe Health and Safety Code,atld Section
5097.940fthePubJie Resources Code of thc State of Califomi~ in the event of the discovel'y
ofhllmanremains during COllstrllction~theJ'e shall be no further excavation or distmbance of
the site 01' any nearby areilreasonably suspected to ovedie adjacent rcmnins. The Santa Clara
County Coronel' shall be notiftedand shall make a determination as to whether the remains
are Native American. lfthc Coronel' determines that the remains~!:~'!J,Rt su~Jcct to his
authol'ity, he shall notify the Native American Heritage C0I11l1) . 'ion Who shall attcmptto
identifY dcscendants ofthedcceased Native Amcrican. lfn tory agreement call be
reached as to the disposition of the l'ellHlitlS plII'Sllantlo t1~i~, a e ,J thet) the land OWner
shall re-inter the human remains and items associated }')'ltll'1;"t'fative ;l\j~l'ican burials on the
property in a location !lot subject to furthersubsur~~9~:jalst,~II'bance. "z;

14. COll.sh'uctiol1 Measures, The applicant shall . ,;I;l: that tl~e follOWing co l$Int~~I~v
measll1'es are fully implemented throughout tbe;9tion of ~~!lstntctionactivitJy~associated
with this project. If01' the purposes of this Permit, W~hstt'lIctlot1'~,)sballl11ean aWon-site
activities including site clearing, grading, and CO/lstrll Failure to cOIllply with these
conditioHs by the applicant, project C. )tractol's or sllbcj:~t0t's shaH becausefor shlltdoWI)
oftheJlroject site until compliance WI ' followillgcondhl2;q~ Cat!. be ensured by the City.

;'l:'~-:r'_--i,~~,~ ,{7 -

a. Measure: These constntctionmeas:., 'l1chtded iri;I~JIPcontract documents for
thepl'Oject to enSltre full disclosure toY~ont 'uhqOlltl'actol's.

\,~\

b. Eq.uipment: Rcdl~~~:i~L' ol1s.trllcti()n~11!~~. c noise a,9 1~ site shall inchlde the use of
qUIet or "new t~<iJmolog9U1pment,pa~~lcularly with unproved exhaust mufflers. All
intel'l1al con\9\l~ti:g)lengil IsedQt the Pt~.j~ct site shall be eqtJipped with the type of
muffler I'eccimn;ei~g¥ig bY.1 ..).~9uipl11ent maIMJf~cturcr. Inaddition,aHequipment shall
he maintained in gdQ~ · 'lIn.j~~189Q.~J~19Jt so as to minimize noise created by faulty 01'
poo' . d eng .., rive-ttalli,'al)ij"othel' components.

:-.- . . .-"\t,: ,'"i<~':{;~1:
c'i~p}lstrllctiono!!~§';t Conintl'(~.~i.?n~hall be limited to the hours of 7:00 a,m.to 7:00p.m.
\i'1~.g.llday through FiIj~:~.~ fOL'ah~jgl1she 01' offsite workwithin.500 feet ofilny residential
; ~ihl~\§(,), as to avoid tlH?;,lnore s<?ll§itiveevening, nighttimeund weekend homs.

\·.'i't5t \ "'" " '. " \:-tf:i"
d. Consh~t9f!~.nDeliveri~7) De,liveries shall not oCcl1l'out?ide thea~)ove cO~lstrllc.tion hOllrs.

All dellverl~,~"shall bX'jooordlllated to ens~II'e thilt il0 dehvery vehIcles arlwe prior to the
opening otIlf' ito prevent the disruption of nearby rcsidents.,

c. }>lan5: The c . lction hOlll's shall be printed on all plans for the projeot tlsed to
construct the pj'oject.

f. Fencing: The site shall be wholly enclosed by security fencing. The gates10 the project
site slum remain locked during all other times, except fonlfiftecn-minute period
immediatelypl'eceding and following the above hatu's ofconstrttctioll.

g. Construction Employees: Construction workers shall not ul'I'ivetothe site until the
opening ofthe.pl'ojeet gates. The applicant shaH designutea location without adjacent
residentiaillnits fonvorkers to wait priOI' to the opening ofthe pl'Ojectgates.
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h. Construction Activities: COllstrllctionequipment, materials, and workel's shall not be
staged on any ul'ea ofthe site within 50 feet oran adjoining pl'operlyused fol' residential
purposes unless the Director ofPJannlngapproYcs a Pcrmit Adjustment authorizing stich
activity, The Cot1st1'uctionstaging area shall not create a pttblicol' private l1uisance.

1. Dlstlll'bance Coordinator: A disturbancecoordlnator shall beidentified by the developer
fol' thIs project. Thedlstlll'bance coordinatol'shall be l'esponsiblefor ensuring
compliance with the hOllrs of constrllction, sitehousckecping,and other construction­
related conditions in this permit.

:/},\
j. Daily Log: The disturbance coordinator shallmaintaina log Mla'ily, activities on the

project, including but not limited to, verification ofsited activities,proJect
cleanliness, complaints on site nctivities and conditionsncs and times of the
coordinators visltsto the pl'ojectif the coordinator is&irsolci~s wnsible for this
project site. This log shall be available for inspecti21l,by:pty St )on request.

,f"1' ""' '''\ '-
k. TclcphollcContact: A phollewithanswel'illg"liiachitl,e forcomplaints',,'gthe1'

communication dudllg nOll-work hOllrssl~~1 -';maintait~~d during the dl'I·~tjSW'ofPl'ojcct
construction. The phone llwnbel',should He,' ".'01 call f6')~lJI'l'ollnditlg I'csjpents.

''''~''/~:D:>". .,r>:Y· ,,~. /"
I. Signage:, The nal11eand phone 11\lmbe1' of the di~1iV;9i~tecoordinatol', the'hollrs of

construction Ilmitations, the Pl'oj ct contact telepholie'l11)pl1ber, City Filc Number CPll M

049, city contact atld phone 11U11;l ,artment and phoh~{lUlnbcl') shall be displayed
ona,weatherproof sign posted atea -ij'3~fi~t~ the proIe~\~';~ite:

15. Dust Control/Ail' Quality. Project cons ,cti~ll:~jl:~lk,jl Jel~1ei~i 'the Bay Area All' Quality
Manngeml.':l)tDistl'ict'slj~J8ffeasible con fohdust i ",r61Il1easul'es.. The following
construction practice shatF' I,,'mplemente 'ing all ph~ses ofconstruction on the project
site:

a. Watel'all active daily 01' as often as needed to control
dust emissions.

b. C~Y~l{!a'lrtHr~ huulin ,U, sand, loose materials andlol' cnsut'ethat all trucks
11911ling such 111. in at Icast two feet of freeboard.

,--:>';::r~-:_: " ,,' _', " . Jlr ~:t
C;~~J\llt wat~r three t .~ dail~~I/P'ilpply (n?ll-toxie) soi~ stabilizers.on \In unpaved access

roil arkmg areas ~!l(! stagll1g areas dUl'Hlg constl'uction of the site.

d. Sweep ..!l~. 01' ,1S oftdf\:hs needed with water sweepers all paved access roads, parking
areas and!s.'" .i,ng are,~'s(lt constrllction sites to control dllflt.

e. Sweep public (N~.#(~·'~aiIY,Ol' as often as needed, with water sweepers, to keep streets
ft'ce ofvisibJe sbllmatel'ial.

,;""

f. Hydro seed 01' apply (l1on ...toxic) soilstabilizers to inactive constl'lIctional'eas (previollsly
gt'uded C\t'eas inactive for tell days 01'1110I'e). .

g. Enclose, covel', water twice daily 01' apply non-toxic soil binders to exposed stockpiles
(dirt, sand, etc.) sufficient to prevent visibleail'bOl'l1e dust.

h, Install sandbllgs 01' other erosion contl'ol theasllres ttl prevent silt l'llt1offto public
I'Ondways.
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L RcplaJ1t vegetation in distlll'bed areas as quickly as possible.

16, Public Wprks Clearan()e forBuildingPerJnit(s) 01' Map Approval: Pl'iQI' to the approval of
the Tract 01' Parcel Map (ifapplicable)by the Director ofPublic Works, 01' the issuanceof
Building permits, \Vhicheveroccurs tirst, the applicant will be required to have satisfied all of
the following Public Works conditions. The applicant is strongly advised to apply fOl'any
necessary Public Works l)eI'111its pdor to applying for Building permits.

a. ftllmJI' ImpI'OJ'eme.lIt »eJ'wit: The public improvelllents qonditiolled as pUl'tofthis pel'l11it
require the execution of a Minor Street Impl'OvementPermit that,gllllrantees the
completion artlle public impl'Ovcments to the satisfaction of .. TIil'~ctor ot'Public
Works, This pet'mit includespl'ivf\telyollginccred plans,iI ce, surety deposit, and
engineering and inspection fees. .'

b. GJ'(ldblgIGe(J/ogy: A gradil]g permit \-yin be l'equir~~I,ipr to til ';f,tl~nce ofa Public
Works Clearance. The constrllctionoperation s!l~{l~Q!~tl:ol the dii;ol~~}'~eofpollllt<H1ts
(sediments) to thest6rm drain system from tl ,/'1te. Ad erosion cOlltf81 .. J~h may be
required with thegradingappHcAtion. '

'IF
c, Stormwater RUllojlPol/ntloll COlltro! Afemu "hi~'pi'oject mllst com!? y with the

City's Post-Construction Urban RlIl1OffMal1age '6licy (policy 6-29), which requires
implementation ofBest Manage1 ,nt Practices (BM [}atinc1ude site design meaSllres,
source contl'Ols,and stormwater t' ]t controls to njnize stOl;mwafel' pollutant
qischllrges. Post-constl'llction trcat.. " '01 measures:~~l~g}Ylion tile project's
Stormwater Control Plan, shalll11eef\t!~em . ing desigll criteria specified in City
Policy 6-29.Theproject'sStormwate;·;~olltI'9 . !)Junericsizing calculations have
been reviewed an ,1,' 'ectwill be r~'i9ol1forman lth City Policy 6-29, Final
inspection and I tel .nfol'mation q)l the post- onstrllction treatment contl'Ol
meaSUI'es mus. ( "ubmit riol' to issuail of a Public Works Clearance.

~ ~

d.
e I < ecessary l'ight-of-way(approximately 22 feet)

,,!..~gmmodate an ultimate right-of-way of l30 feet.
"'(,t:~;:~t<..... ./

y respd11~iRle!for relocating the existing pumps, canopy,fuel tank,
cr exi~lnlg improvements within thededicatiQl1 areaprior to. the

fthe nltw'e McKee Road widening project upon written notice

"
iii. Rcmo\i'e"

frontage, '

iv. Remove (lIld l'eplace the eXisting ftillaccess driveWay on McKee Road closest to thc
intel'sectiollofMcKeeRoad and North 33rd Street with a 16-foot Wide, one-way,
righHUI'u-exit-only ddveway.

v. Pl'oposqd driveway width fOl' the Ilew driveway on North 33rd Street sball be 26 feet.

vi. 1118talla Ci ty-standard handicap ramp at the cornol' ofMcKee Road to serve both the
crol;swalks cl'ossing McKee Road and North 33rd Street. Relocate existing inlet and
I'e-stripe crossWalks!\s needed.
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vii, Dedication and impl'Oyement ofthe public streets shaH be to the satisfaction of the
Director of Public Works,

viiLRepair, overlay, 01' reconstl'llclion ofasphalt pavemcnt maybe requh'ed, The existing
pavementwill be evalpated wHh the street improvcrilent plans and any necessary
pavement restoration shall be included as part of the finalstreet improvement plans.

e. SNI: This project is locflted within the Five WOllnds/Brookwood Terrace SNI aren,
Public improvements shall confor111 to the approved EIR and neighborhood improvement
plan.

f. EleclJ'ie'll:

1. Existing cleetl'olicrs along the project frontagewill~6. ~W~ted at the public
improvement stage and any street lighting reqtlireQl~'lltssHall\P(: included on the
publici1l1proyement plans, . .,/,i,!!, "<~{~ '1;,(')

li):F"V__ ,,;: ,"

ii. Locate and protect existing clectdcal eOl1dtfit'.in drivewayconstl' ·bn.
" ."','T~

iii. Provide clCfu'I.l!1ce for electdcal eqttipplcf1~'Ji;em dri~e~\,ays, and reloc .;~:9ri~eway 01'

electrolicl'. The minimum cleat'allce f1'omar,l8~;' 'r!s'l:p feetillcomtl)ercial areas
and5 fecUnrcsidentialal'eas, '", .~ ,

g. Street TI'ees: The locations of thecstl'eet trees will rmined at the street
" '. ' , .; . .. , ' ' \:'-<:!'i"~ ~"_

improvement stage. Stt'eeltrees sh,~~¥J~0~~tthis pel'lnita%{9J~¢eptllal only. Contactthe
City AJ'borist at (408) 277..2756.for,llle'd" ated streettl;e!J¢{li1stall street trees within
pllbIicright~of-way along entire proj'e~.~ st.. t~&e pel' ~i~1 standards; Tefer to the
GlUTent "Guidelillesfpl' Phllll1ing, Desi~l' .rtj'·Sh··oll orCily Streetscape
Projects". Street .tl'~e . be installcd·td't:lIt-ollts at.· e back ofclIrb. Obtain a DOT

. ',_' . ",.eI ,-, ' , ' , \~:-). ,',,"', ' •

strcettl'ccplan . g pel'lnt \ any proposep streettree plantmgs.-' . . c;"S,
f, ,.' . " --:}}\

17. DeUl9lithm, A/oUJ Q.II!l~perm required fOI' tb~9demoIition of the house; Thestructul'es to
be removed shall be sur~~~~~ . l'e{~~I~ce,,9rasbestos-eol1taining materials at the
dellloIitignn~:mit~tage; 'tiQ9.;,J!, any . .,~t"B'CM arepl'eSent, they will be sampled priorto
dem?l,jtf&lrili"l\dbQJ'~~H$e \vltll'!~~SHAP gu1delines, and all potentially friable ACM will be
renved prior to buh~i~~~, den1'blJtl.~R'0~nd disposed ofby offsite burial at a permitted facility
. . '9ance with NE~~J\CallQSHA [jod 13AAQMD requirements, The stl'llctlll'es to bc
rcmov " 1~1I be slll'vey't\,q[f,ol'the{presence oflead based paint at the demolition permit
stagc~ Illipj~l)Y suspect ~~P is PI'cSellt, itwillbesampled pl'iOl' to demolition, and aU
potential LSI! 'w be l'el~~~ed pdol' to bUilding demolition and disposed of by offsitebl1rial
at a permitted . I. lAv~ccordallcewith EPA and OSHA rcquirements.

I8. IlnildiIig Clearall ..... ':~.. Issuing PCl'Jllits, Priol' to th~ issuance oh Building Pennit, the
following l'equil'etIi~nts must bemefto the satisfaction ofthe Chief Building Official:

a.. Constl'uction Plans: This permitfiIe number, CPII-049, shall be prihted Qnall
construction pJ~lls submitted to the BuiIding Division.

b. Emel'gellcyAddress Card: The project developc!' shall file an Enjel'gency Address Card,
Form200~14, witi) the City ofSan)os6Policc Department.

c, Americans With Disabilities Act: The applicant shall provide appropriate access as
rcqnircd by the Amct'iCllns With Disabilities Act (ADA).
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d, St"eet Number Visibility: Streetmllnbers ofthebuildingsshall be easily visible at all
times, day and night.

e. The pl'Opertylinemust be remcivedor relocutedifthe trash enclosure crosses the property
line.

19. Fh'e Clearance. AFire Clearance shaUbe obtained from Fire Chicf(408) 535-3555) prior
to theissuanec of a building pel'lnit

20. Fil'eHydl'aIltS. Publie (off-site) and privMe (oIHite) fire hydrants shall be provided as
approved und at the exact location specified by Protection Engllle~~·l.!)gSection of the Fire
Departni<mt to the satisfaction ofthe Fin~ Chief. :i~/· \~,

21. Lalldscapillg. Planting and irrigation al'etobe provided, as d,ol1 the final Approved
.Plan Set. Landscaped areas shall be ml;lintained Md wate fifld' plant material is to
be removed and replaced by the property owner. lrri?t!Jj£lfh to be i,.:,I.led itl accordance
with Part 4 ofChaptel' 15.10 ofTitle IS of the San,.Jp'selv11mfcipal Cod~;t~HterEff1cient
Landscape Stanqards for New and RehabU itateIdandscllpil1g ~mcj the Citi8.~San ~()s6
Landscape and Irrigation Guidelilles. \ ;,,"

22. Inigation Standnl'(ls. The applicant shall install a ,~Wi-a e ysizedirl'iguti6h distribution
system wIth automatic controllers in all areaS to be lalld~q~ped that confai'msto the Zonal
Irrigation Plan in the ApPl'OvedPlan\~:~h,~nd is consistent<t~I!Jh the City of San Jose
Landscape and Irrigation GlIidelines.l'Jl~'j~~~}.9n of the sys1efti;~ll~11 be approved and
stamped by a CaliforniaRegistered Latlq,~6al)~': ·l'chitect. '\i;;)'j:'"

\/), . ' 'c, /::"

23, Certification. Pursuant to SanJose M1lI1i9,ipa1Jt ". c,jj~~~i~ll,I~.l 0.486/ cel'tificates of
substantial completioll,f0l'.I qscupe and iJl~i~~tion instaI~,~J16n shall be cOIl1!)}eted by
licensedor certifie iph~f-es' <. Is and pl'ovia~~ to the De])'artmynt ofPlanning, Building and
Code Enforcemep' ".l' toa aI of the fht~linspectiol) of tile project.

<, " ", ",', _,' _\ti;:,/::,:""~:>
24, RccycHIlg. His J'eq~lI }!sollstructioQ,'~1I1d demolition debris be recycled instead of

disposin90" 'n a land .. P~~.t~!.~~)t~~;f,j>ekistswithin San Jose to accommodate such
recycIil}gE . .': ps~prate ~1.2ste Mfulagefuent staffcan provide assistance onhow to
l'ec~rl~Cconstrllcti f;~.11~ demSl(~;, 1 derris from the project,inclucling information on whery
t9J::QI eniently recy"" emated 'dditional information may befolllld at
htt )-:'~ V,S'liCC 'cles.a llstn! bll-demolition/cddd,<\s )01' by contacting the COll1mel'ciul
Solid .. n .Program ~It .\~'::\i8) 535;.8550.

25. Revocation.i~~rensiont~1Wodifjcatioll. This Conditional Usc Permit may be revoked,
Sllspended or Iilq~,iijec!rtiy 'the Planning Commission, oi' by the City Council all appeal, at any
timeregat'dlessof~'}Q)is theownel' of the subject property 01' who has the right to possession
thereof or who'is 9Mngthc same at $llCh time, whenevcl',afte.I'u noticed hearing in
accordancl;l withP~l't 3, Chapter 20.44, Title 20 ofthe San Jose Municipal Code it finds:

a. A violation ofany conditions of the COlld itialHl1 Use Pennit was not abated, corrected 01'

rectified withhl the tillle specified onthe notice of violation; 01'

b, A violation ofany City ordinance or. State law was not abated, cOI'1'ected ol'Tcctified
within the tiihe spccified on the llotice ofviolatiol); 01'

c. The usc as pl'csently conducted creates a lHlisancc.
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111 accordance with the findings set forth above,HConditional Use permit to use the su1{ject
property for said plll'pose specified above is hereby ~lpproved,

APPROVED anclissued this 2nd day of Nov¢mbet 2011, by the foll()wing vote:

AYES:

NOES:

ABSENT:

ABSTAIN:

ATTEST:

Joseph Horwedel, Secretal)'

Deputy

TIES

1/Il~t~e:<;~,ug 11 to revieW lhis decisiol1 is gOl'(mwd by Ihe
'(i~d,e"rtlICivilPro(:edureSection 1094.6:

"·:·:·:·,:·5"



Law Offices of

JAMES M. DOMBROSKI
ATIORN6Y AT LAW

LICENseD IN CALIFORNIA AND HAWAIt
P.O. BOX ~/51027

PETALUMA, OALIFORNIA 94975-10~7

TELEPHONE (707) 762..7807
FAX (707) 769-0419

Email Address: jdon'!ski@rlol.cOIll

October 17, 2011

Via Email(john.davldson@sanjose.ca.gov)
and Fax (408·292-6055)

Mr. John D~vldson

SenIor Planner
Departmentof Planning, BUilding
MdCo~~ EnfonemQnt

200 E. Santa Clara street,3r
(l Floor

San Jose, California 95113

Re: City File No. CP11H 049 {forme/'Iy CP09-liS}
DraftEIR for Moe's Stop Gas & Service Station

Dear Mr. Davidson:

This office represents Andy Saberi, propertyownerandbLisiness owner, and Andy's ap,
Inc" dba Gas & Shop (hereim\fter IIAndyts Bptt)} located at the $oiJthW~st corner of McGee Road
on N. 33rd Street, across the street fron1MQe~sGas,appH¢~lit 11'1 th~~bov<;J.r~ff!renced
proceeding. This office also tepresentsthe same partieslnthe case against the City of San Jose,
oS Respol1clent; and Mr, Arnir Shirazi, et al., re~1 pClrtie~inintl;!re$t, In the Superior Court oHhe
State of California for the City and Countvof Santa Clar~, C~se No.i10 tv 176412.

Andyis Bf> objects to the"Draft" EIR based UPOI) the follOWing:

1. The EIR erroheol.!sly omits review of the applicant's leal<lng underground fuel tanks;
2. The EIR erroneously relres all false data r~t(affic analvsis;
3. The EI Rerroneously fails to address the applicant's failure to comply Wlthstf;lte and

local laws.

A, the fiR Is Flawed: 1)10 AnalV$lS of the leaky un.dergroundTanks.

1. The Applicant's LealW underground Fvel Tanks Was Addressed
in Andy'sBf> Petrtion for Writ of Mandate.

Petltionerts reply brief In support of the Verified Petition for Writ of Mandate, state-d, in
part, as follows:
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On August 13, 2009, the COUlityof Santa Clara sent a letter to Shirazi
regarding a fuel leak Investigation et Moe's Stop. (SJ 87) The letterrefer$ to the
fact that Moe's Station was;) site where fuel leaks had occurred, I.e., a "fuelleak
site./J (SJ lU; emphasis added)

. The site of the Project was on the"LU5T" (Leading UndetgroundStorage
Tanks) list, I.e, asite with issues regardIng soli tot'ltamlnatlon involving leakage of
undergrolll1d gasoliM storage tanks.(SJ 107) At~ meeting, Respondent'S staff
r'liember stated/"".1 dlcJsome fUrther Invest/gat/Minto It and it apPf;qrS that there
stili ore kInd of Issues goIng on with thatl so/basically/as af]. a,cJlV4!:a.ct1ye leakIng
vnderqround storoqe tank site, while development on the property can stl1l
proceed, iUs tr/,le that we cqnnQf find thlHo be eXempt from CfQA, 50 tbat we­
the stoff-th{! oppllc:ont wovld need to tjp sQme kln~of environmental clearance,
either (J~ YO/,lknQw, a negative decl(1[Q'tlon Ofi you kn'ow, if reqUIred, an EIR." (SJ
107i ¢n1ph~sis~QQed .. ) Respondent's staffspeal<er further stated} ",..I found, you
know, a trail of-I guess he discussed correspondence from the Santa Clara County.
I did, I believe; find the same correspondence he dId. That Was dated fromJune of
this yearJ so, clearly there's still activity on the site wlth.regardto the -to the
leakllW Undergtoundstorage tanl<. So agcdn, you kflOW# it's not an Issue that, you
knoW, tills development canJt happen, It'sjust that the exemption wlfl not cover
It," (5J 108-109; ernphasls added.)

On March 29, 2010} Respondent, through l.ts representative Avril Baty,
exec\.ltE;!d an inltii;l15tudy Indicating thatthe Project would result In 41 !1et new
average daily triQS,(SJ 45) It further indicated that:

liTho Municipal Envlronmelital CompliMce Offic(lr and the Santa Clara
County Departrnelit of Environmental Health have reviewEld the soils
report, ahd have determined that the groundwatel'at the site has
been Impacted by an historic release of gasoline,.. ," (5J41; emphasis

i .
added.)

On April 141 2010, asupplemental merllorandum was prepared regarding
the Project, in f'el.atiol1 to Information received regarding an issue regal~dlng a
leaking underground fuel tank not originally identified by the FlreDepartment, (SJ
58)

I The 0PtJ6sitiol1 brief submitted by nespondent Shirazi fail to address the issue of Respondent's
admission that "the site has been Impacted byan historic release of gasoline.'1 Thisadlnission alone Is
gOOq grounds to require an EIR,
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The letter from PetItioners' 'co~msel states that subshmti~1 evidence
supported the conclusion th~t:slgl'llflclll1t Impacts maYocqur, ,md as a
consequence, an EIB was rn~nQate(L (SJ 65) [liThe substantialevIdence cleC1tly
shows: (1) ~/eoJogy and solis ma~ be ItrtplJcted based upon applicant's leaking
gasoline tanks; (b) hazards and hmwrdo(J$ matf1r{(1Is may, be impacted basedupon
oPpl/coM'S leaking gasoline tanks: and (e) tfO!?sjJot'totlon/trafflc tnm!be Impacted
bClH:d upon the 'Generation Study' by Traffic Data Service. [p} 'lithe Planning
Commission sImply believes (In Impact tx111J!. occur, I1tI fIR mast be required.
Applicable treatIses and laws clearly mcmdate (1n EIR if an Impact may occur.
Here, 'Clpplicant's history of 'out of compliarlce' with its underground tC.ff1ks,
coupled wftll tl1e possibleleaking, is sufficient to reqUire an EIR. An Impact malC
occur IS!ll1fflcien~ to require an E1R./n addItion, there can be no dot(bt based upon
the TDS Study that traffic ma}' be Impacted. ThIs is sufficient to require an EIR."
(51 65)].)

01) Apl'lI Ll, :2010, a planning commission I...)~etlng was held. (SJ :1.19 et
seq,) B(l!J.ed on the report ofTDS, Mr. Dombroski argued that the Projectwould
double tr~fflc;:becdusfl Moe's Stop Is aoriginjdestlnatlori i11 and of Itself because It
has the lowest gasoline prices In the area, (SJ 123) rle noted that customers were
observed waiting up to 15 minutes in line to use the statio." Mgatll'lg the
inference that CListorners arose from driving by the facility alone. (SJ 124}i'homas
Saberi further stated anhe rneeting that Geotracker, a publl¢ Website, failed to
reflect th<lttha sit(l Was In cOlupllance with respect to underground gasoline
leakage and contarnlnatlon...(SJ 125) Mr, Saberi requested the commission order

. an EIIl based on issues relating to traffic and cOlitamlhatlonfmll1lS\8,kage of
gasolh'le, (5J 125) At the conGluslon Qfthe meeting th~ application for conditional
Usepennit was approved in light ohlle negative declaration and a finding It was in
complianct!with CEQA. {$1 127-128)

2. Th(! E){IH~tt Retained by Andy'$ BP Confirms Contamination Causeet
By Applicant.

The expert n;'tsinedbyAi)<Jy's BP is BobClarl<-Ricldell, 1'115 resum~ is attached as
ExhibltA(8 pages}. Mr,CIi;ll'k-Riddell's exp~rtreport is attached as Exhibit B (2.0 pages).

Thlsl~ substantial evidence that significantlnlpacts may occur and as a
conseql,Jence,an EIR is mandated.Forthesere{l~ons, the EIR is patently flawed.

B. The ErR ~elies t'.lrlFalse Data Regarding the Traffic Anelysls.

At pag~ 13 oUh e EIR, it states that f(gaspt'ic~s"at Andy's BP Gas &shop are
"cortipqr~ble to Moe's stop" and thatllprlces don't typic~lJy vary by one cent pergallon
Oil a dally basis/' These predicate facts in the fiR are false. In fact, studies by Andy's BP
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show that <it 1~i3st 2/3ofthe time, MoeJs Gas is cheaper and the prices vary by more than
one cel~t per gallon,

At page 14 of the EIRJ 1t refers to "pass-by trlpreductlon" for the proposition that
trafficJs not generated by the gas station. Application of this principle is wrong because
the area has the diStincti0l1 fot' "cheap gasJ/, the cheapest in the San Jose metropolitan
area, 1n fact, Moe's StOP advertises on a websitethat applicant's posts daily With his'
pric€ls to obtaili owtflow traffic.

All of thesf! facts were ignored In theElll. AdditIonally, the EIR acknowledges at
page 13 to 14 that it relies on these false assumptions. Accordingly, the EIRls patently
flawed.

C. The EIR Fails to Address the Appllc;ant's Failure to Comply With
State and Local LaW$,

An acknowledgeq conditIon for obtainillg th~ condlt1Qnai ~f$e penntt}the applicant must
be III COI~lpllal1ce wlthalJ state and ItJcalldw$. H~re,applicant bas violated state and local laws
by failing to complywith the Court's Order C1nd Judgment Granting PeremptoryWrlt of
Mandate flied March 29,2011. rheseviolationsare documelit~d Inthe attached email to
counsel for the City of San Jos~ and appllcal~fs cOllnsel, dated October 14, 20111 attached as
Exhibit C. '

It Is c1ea,r that based upon the above, the City ofSan Jose, In concert wIth the applicant,
have violated the fundamental constitutional due process rights of Andy's BP, ~ntltlIngAndY's
6P to pursue appropriate Court intervention In a federal civil rights complaint.

For these reasbtls, it Is requested thatthe EIR be reVised to addr'l';!$$ and evaluate the
$l,lbstantl~IIJl1PaQts which may OCellI'.

JMD::;d
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EXPERIBNC£\ AND SKILLS

Mr. CIMk·Rlddcll hns siglllffclIIll.cxpericl\cc. in Iho cnvironmentilllllld oivll el1g1nl;Criflg fj$ld, f¢aluring:

•
•
..,
•

0vor2jY6ar& ofIlXperi\lllC(j,
Resl$lrallon liS 1\ Civil EllglI\~dfICI)lif(Jmill,

Emphasis In elienl hlltlr<lctlon,projecl milnagerncnland slaffsllpervisioli.
CoordlnAllon ofawldo nmp,f,lQf wv1Q\I$ forrilulllplr, clknts,
BXIt;l\Sivo rc~uln\ory n{\~<illntlOl), cosl tecQvery, aM liability rnlnlmizllllonexporiQllce, an9
Foou5 01\ 8011 aud groundwater 3ssessmellllrcme<lllltlOIi/C(J111pllllnces~mplins, fil\cd price r\1l11edlatlol1
(wilh cleanup NSt cap pollclils), Ph~se I & II Cnvlronmenli\1 slhUlssessmcnlS lind duediligenc(l,
clellnllpfllnd \\lQrk, ref$ul:\l\lry ~oinpllaf1<)e, lind 1Illglltion support/expert \\lltness reporthlg.

Mr. BOb CI~r~-RiddeIlJoundcd Pl1ngca8nv1rqnl)l1)1111l1 Servll,'.\\s,IIlG. to provide his clienls wilh topqUl\H!y,
reliable and cost-effecllve CnVlrQlInwnlnl and engineering servlc;es, Mr, Cllltk-Riddell has over 25 years ot
(lxpcrience, whlchlncludes his role as I\CO,foulldcr ()f Cambria Erlvironmenl\\1 T~cI1noIQgy, In6., which he
helpiX! grQwto mor\> Ihllll .$\1M. in ~nnllill J~YonlloS, ils ·well i!st<:nllr(:s III W~I$s Associates, IC1"/Klllscr
Bt\glt\~rs. Ihe U,S, Postal S~ryic~. and Ihe Superior Elc<:lrlc C(lrnpIUlY. Asf'ang~a's OwncrfPrillclpll1
En~ille\lr, Mr. Clllrk.Rlddollls responsible for aU business dtlvc!oplncnt i teohnical work. lind
adminislmlion. Mr. Clatk-Riddell works intimately with clienls. slaff, subconlractol'li lind reglilatori;. He
trains and nml1l1ges engineering stan', applies hlllovatlve remedIal technologies, designs rernedlallon
progrnms, overse~$ engineering .. projects, and provIdes technIcal quality control. HE: hilS duslgllcd Bnd
$\lpervlw.l rem~dlallQI1 prQJ~YI~ at oVM 2QQ llh(l~ In ¢i1llt'Qmla 30d has conducled numerous feasIbility
Slttdfes, OOrreC!lve IICti0l16 nOd cost eVIIIUilllollS.Most feQently. Mr. Clark~Rlddell llas coordinated many
property IlRnst'ICtionl\n~ Ti:di)V(;loPllle»tproJMIS. fc<!ulrllly eX(ell~lve (lue diligence lind regulatory
lnlcractlonto ntlgollate risk-bared cl~«ntl[) Sh'lodi\rds, <:olislderillg ClllglnwlngllldmllllSlratlvecontrQls, and
pursuing f,:asl;lc!osurc. Hll hHS ab-o llS$illh:d wllh IItigatioh support ()ns~veraJ matters. l-lehas oxperienCe
\Vith geoleclmical ewluniloJls,oonstructlon mant\[;:ement, Mb¢!;lOs·relllted SCI'Y!<;Cs, hazardous maler/Ill
managOltlcnl, Industrinl \Vilt~r/wMtewllli"(, w~rll\\Vllter CQnJl1llanc:o, lind wtttand~ rostoration,

EDUOATION

B.8., MccIU\nicilrBngl11ecl'ing, University off'ennsylvilnlll, Phillldelphio PA, 1?$S
Addllio1/aISflfdies;
f,.,lllgllllng Groundwaler Cas(ls-Plninllffllnd O~rql1dal1lPerspecllves, Bal ASsOC. of SF', CA, 20Pj
Mpllllgem~l1l Action Prosrnm Workll!lOp, Al\~heiln, CA, 2003
BnYlt(lntn~ntnl /1Qr~n~lcs Workshop, Or(l\lll(lw/1tet it~()ur~cs Assoclftllcm, BOlr:ryvllll;l, CA, 2002
Brownl'iolds Porum, 'fanner Insuri\IlQ~, SanRM,ol1, CA, 2002
LitiSilli(m&\lppOt1 lIrid Expcrl Witness Worl<.sll~p, O~klnnd,GAl2000
Clyll Engineering rundamenlals,13uohll.\l Corporation, Son Pmnciseo, CAr 199\
L~glll AspeQts OfCOll~ITUc\ion, University of CAliforniu ~Jitcnslcm, Ber\<.eJoy, CA •. 1990
OJ(lIHl(\ \VUhir Remedlntion, University ofC«1i(ornla, 8\lrkdey Extenslotl, B,erkoley, CA,l990
c,Wif\)hlllent,,1 kaw lind Nalion~ll;nviro'Ol\1elltal roHcy Aot, U.S.D, A~tiouilut'e; Wash., DCi 1989

R.EGIS'rRA1101'4 AND AFFll.JATIONa

RCJ!,isletl,;~J Civil t::nghlccr(PB), Sln!e of Cllliflltllia,No, C496:J9
Nallonal Sooletyoff'rofesslon:.l Bnglnt1\lrs (NSPIl:)
pt()lession\\1 ~nvironli\tlt\lal Marketing. AssoclaHon (P8MA)
QroUl\dwater ResourceS ASS(l¢iolio1) (ORA)
ROlli!)' ¢\llb of.Oakl\\l1d (tI3)

EXHIBIT A



Bob Clark~Riddell, P.E.
I>pg¢ZofS

PROFESSIONAL HI:,lrORY

2004 - Present PI'llsldl1lltIOW"~rlPrinrlplll Engineer, PqIJ80t't /lil~'I"QImI¢l/tI11 !l<1t1'kllS', IT/c., Oak/milt
C(7li!l)f/l/(t: f(lllnd<'r lind principal enl;{lnecr. ,

1994·1004 frlncllllll EngIM~r,Calllbri(( Clll'il'onlllonll'l/ tedlllolQgy. lnc.• Oakkmd, California:
C&-foundel' rmd p~ltlolpalcngiIJW. As h~flder (lftha Inve$lIgatiorl·Remedllllipl1 Or(\up
and pn1fll cenrerfor OVN' five ye;'l(s, Mr. Chlrl{,Rllldoll WllS reSjlOllSibl(\ fOr mllnilgillS~
IWYlliQiI/ group of up 10 16 sltlft'lo provIde a wide range fir $etVlol'.S to numerous d\~h(S.
Mr, Clark-Riddoll was res(Klosiblc f()rbus!nllss dcvcll>pmcnl,1I1d technical work prl1duol
fllld quulity. The IR Group/profil cenlcr had llllnllal reV¢!1\les ()rllppr¢Xrn1al~ly $21vIMQ
I$%pIQfili,~jIiIY, TM prlmRry $clvfces were f'has~ 1&. II envlronmel1lal slttl flssessmenlS
for due diligenct-lprop<;rt)' nallsaCllO!\,llSSessment/rcmcdlatlon for VST clMnup fund
prQJeQISj regulatory complilUlcc, lltll;:iltionsupportJe).:pert witness Tt:II\ot1lng,dnd stoml
wElt<;rmpniloril1g. ~onlomilHltlls w~tl.primadly petroleum ll}'clrocarbonsandohlorlnated
$olvimts, but also included (I1tcflJQllol1 willt U,S, i$M (\n~i caHfofl'tlfl DTSC for melal$
c<lniaminllli(ln. VohmtAry Cleanup Agreement$, lIfId PrelimInary EndanScmlcll1
AssVSS1l1cnls.

1989 - 1994 Project EnglIll.'CI', Wtl/.t! 1/~.tON(I(C,~,. [}/I/eI'YvJI!Ci, C(:ili!(lI'IIi(/; Asle(HI en{dnccr fOr ti tnllJor
011 company cllelll, C(l(l(<Iii)ht¢(l r¢llI¢dlaUon l>roje¢ts (O(Qv6r 20 sHes in NurllJern
Califohlla. SupeNised engineers, sWff'$CillntisISilnd fidd technicians, Also worke<l on
Rl/fI$ and rt;\(\led reports for RCRAlCEf\CLA nnd U.S. DOE slles, Provided leclllllc1\1
assistanoo for 1It1g111Iollsupport projects.

,':'lEG."I9$9 rroj~t Eilgirt~cr, .IC/~' "'(Iise/' {)lIginee/'s. feir.!a.,·, Virginia; Petfonned prpject
nlllllltgemenl dUlies for envlrol1ll1ent(jlflss(;ssl1l~I't~. ;l fe{lSlblllty study, Md E\ site design
guidelines sludy to \''Omply wilh NEPA requlrcments. Also prepared proowcment
specl11cl1tlons,alldhlsp~!\ld compulerized industtial pllll1loquipmcnl for tht:lN~vy.

Duti¢s lequired coordination of natiollwide vllndors, vendor datilbaso. and pers6nal
inspecllon ofecluipmellt fiCfOSS the U,S. to cont'irm con\pllllllClJ with IIlllltary procuremenl
lipoolflcatlons.

RePRESENTA11VE f'ROJECrSAND EXPERIENC!;

f!.t:f!ctt Testimony lQYOrnup 0ISmrico Slat/Oil lhI'llllfS! Forll gro(lp of plaintiffs Mr, Clark-Riddell
providcdtwo Icmgdnys of ~xp~tt ICslhllony 10 h~lpprc5crvdenvirontJlen('11 indemoif1cilllOtt and minimize
~lwh'(lOlncnllll lIabllHy from fllh:~ed cMW' COl111llllinaliQIl. AI iS$uQ wMwhelh¢l' (If hoI 1M ne\v
(j~vne\'s/(lJI~r\lIOrS hlld unauthorlzcdrolc<lses thai
adde<!tothe knOWI'lC()I)tllnjination al 1hoir sites,
Observed c<mc(lIIlruUon IIlQreilS~s III sile
nlQnhoring wells (ptimatlly MTBe) IlJe the focus i
oflhe lItigllllon,Mr. Clark.Riddell reviewed Sil6 Ii
reootd~and l11nkti~hlncS5 teSHrlg t9 help S. WH·»

dOCl!lIlent lhat tho 80\1roO of the lllCre3$ed ~
tl(ll1ccnlratlolls was nol the r¢sporlsil)lllly of the .,'l
IleW 9Wnllt. In some c~sesll1(;rllascd 0 +-.,..--,-~...,.....~.-.,.~........."......;~

• , },'\YO) V.MI ~·.>r'U

¢<)hCelltrlltions w~ree>;pll\inedWmt1ll~dl~IIQn'· . j)~lt

&)'slelll (ll'llfMloll,or b>'Jate alld ,rampon of~. . ... ..•..... .•. .. ... .. .
kiHWlfl (;(In''"ninnl10 tl , COllslltUcnt rt\!ios, rlrCldeling,lIlld forensio flnal>'sesare other tools used In dating
$llecol1tamlnatlon, In !l{ldili(Jllto tcchnic,~l tasks, Mt, Ch\(J.:AUddell hllsbeeninvolve(l 11\ rcg\lllltoty
11I1(lYllClllln and diSCussion ofSlf'illegk I$$u('l; llfl'cctlng lhesi(es <lI1Q·lhe Iitl~l\lhm, Tlw Ofi~(\l1(,lttled before
trill!. Scltl~m~nt tem):> (Ire. CQI11Jdllnllnl,
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EJ.:pt!fJ Opinion R~P(}ft 1I1l(l1)~p(lsil/(mTf!stilll(1II.I·f(1rfllrm{Jr Bllflt P<lllJfingand S(CIf(Cullfing Fncili{v:
Alameda, CallfofOin .. Prepared 1m expert repQtf i\ndprovidedexpett leslimolly/depos!lloll on beMlf ora
thlrd-parlY defelldnnl. ~xperl rCpOrt pres~nted ftve;) opll1l(ln~ supported by site dl\li\,pr{Jj~¢t h\formatioo.
111nl industry Jjle~atllril, RIlYle\\'c~ 1ll1l11eroUS e;<p~rt witness rIlports1ll1d dllposlt/ol1s. At issu¢ was soil ond
grolll\dwl1ter c~l1t"ll\il1ot(jd \\'ith PAHs, VOCs; lind metals. The defendant hlld opertlt¢~1a woodlrellting
flleilily from 1924 10 1968, TI\!> dlsJlUle involved 11m;~e prQperth:s,!Wo of which werC owned by the
plaintiff,. 11lepll'llnHffnll\\gllQ Ihlll ("~Icmlcnl Yi;llcilm rrom the WQod treating fnotHl)' impacted his
pr(llwtlcs, The dllfendan.! Hlc4 COllnlef claims and cri}SS 01flnns, Our cllellt, 1\ f<mfm( On one of the
P(opcrtll'~~r useacol\1 tar pilch and coal tar I,!p0l<ytesln. whichcol\l\lhls PAHs•. Our tcn~nt 1l1$0 conducted
~teel sand blAsling nod pltinting,lIslng />lIh\lS I'nu painUhinnen: IIl\d gellerllle(l bl!lSt materials with melals.
Thl'C)~Jlert teport cosl npproxlmaICI)' 1/5111 oflhe plaintiff's report C{;st, (o\lr,d 1,,\~ub:\lilllliDted claims, alld
dlscovcredstlvf:rAI dilll\ poinls 11lISla~QIlI>, loeaNd 011 Incorrect properly. Pefe.l1<:lilnt oblfllncdsulllm31)'
Judgement 0\1 plilltitlff's claim.

K\'Pl!rt [)~'P(J#fhl/1 Tf!JlllH/IIIYfl!lJortlillll lUflllil'lIlfJf{! Rumed/ufltlll 01 " "llrm,?! Sl!r~'l~(l SUd/f)!I S/la:
Oakland, Callf(lmif! - Prol'idcd \;\Xp~11 ltSlII1lCll)yldClI~nsllj(tl'l(1O behalf of II ploinliff. ~XPQI1 opinion
provided on (lpproprll\ttmllSS ofpasI, preSenlllnd pluJ)l\cd ternedlnl efforts•. SeUlmnenl ,'Ilowed />Inintlff to
.rcsume C9Jllroi (\\5 lead ~d[l1lnlstraIQr) ofoleanup and o~luln r¢lmbt1rs¢mt:nt frorn the Stille USTClelll1l1p
Fond. Wlthekanup con!rl;>I, plnit\llffhlls succesSfully l\¢clil\lml~ld cleanup efforts.

MINi/a(JO!l A~s{j'(lfllce rtI;(/f'dlfl/: Al/elll!ll Cil!tIIl lVI/tar Acl JJ((lf/l(I(llIsffOlI/ll.RlJ/lJ(JJ~ (It n SOfl'l(:f! Stillioll
Sit!!1 Richmottd, Calitornin· Onbe~alfpfdllren(!nlIt, 6xpedjt~d ~ltj) asseSS(I\¢1t\ 1.0 qUiokly f\llly dllHnelitc
Iheconlamlnanl (lxtcnlln IhQ :;:Ht:$IJl,l$urf'aoe qlld helll demoilSinM Ihal relellseu compounds did 001 pose n
slgnifk.a111 risk to human health or the t;:IWironmo11t. AIlended O(lurt-oldcred mediatlonnnd presented
dQCuOli:lnlll roll\.te~ to site (l(JtlditIOI1SMd complil\nCi: Mtiol1S conduOI\:1l by dllfendtjnl, which resulted in
Ip'\,eSI sellicmetll tll\\Ollflt from the 1J1tlinllff(Rlver Walch) os wUnlJsstlu bylhc mUdiillon

Tidal Jlifllf~IlCl!nJIIll'felim!lllJal flal/tIV(I,I' Impllel (//J H)'drocarbQIl Litlgall(JfI: Oakland. CalifornIa :- For
II lHr~e semi.public entity, Mr,Cllll'k·Riddell coordinated a thorough su~surface 1l\'lllualionof lidal in1p~~1

011 pelrQleum hydroeArj:ltllls. The go,d Qftllp work WOS IQ detertnillol( slM\l (Iroins WCfe INling t\S(Jonduf!s
for ¢()tltmniIH\!ionto th¢ San Fratl¢lsc<> 9,'>" find ifbay wllte( "'liS lIrreOllh~ the f~t~ntld Ir\\l1iipOrlOfkllOWn
~(Il1(l\l\\1i1111i()n, The reslllls oflhis work'tV¢ eonfhl¢flll"l.

COII.tlllfl1ltllVo/llin011CI! 1:.\'([III(l/lonfi>r 1II,llirlllU'(! Firm: SoUlh Lake 'T'ahoe,Cflllfornitl- Oti bebAlfof \\
lending environmentill ioS\lrA"tc~ complln)'. Mr. Clark-Riddell eVAluMcd the pUfOtn1HnCe of l\t\
envlrQmTl~nlllfcQnsu\l~nloll tin MTBE proJecl rltAr take Taho\:. Detailed revlew.of public i\n<l private
repords was required 10 llelermina if the: cQllsullant pllr(ormed wlthtn lhe 'standard of ORr;;' for lhe il\dustry
altho lime;

RMoWiapllIcllf I/I/{/ Imminent Domaill (1nkitlff); Snn Jo~c, Cljlifo(t)iA. - When We San Jose
RedevcloPlllel1lAgency Was 'lakIng' npropcrty; Mr. ('link·Riddell was relllinedtO 'luAnlitY environttlelillil
lIAbllil>' reillted 10residll~1 contamination, 'fhe property ownr.r lind le~al cOunsel dilsircd 10 reduce tlte h\r(;e
dlsC'Qllnt on 1he ~tOperlypticeallrlbliled 10 the known CQllllllli/nallon.

Wigt/tlan SIIPf/ott for l(lrCI! Soli Ext:(lI'OtiollJ Los AngcleslCnllfomln- Ptepared (Jon'lImmls On roM
Ilppropti4l!eness OfS6 l\1illln/l proJecl for exollvatlollof metal :mdhYdrOcilrbon contamltlf\!ioJ1 lit fl f\lttner
Nfil)!ng f«~ility. Included a detailed evaluation of soiltr~ll'r'tel\t OhddisposaloptlMSSltch as soil washhl&,
Ilwlols n~\Ilralizathm, slablllzalion, pH ~onlrol. capphlg, thernlllllrel\lmelltand insllu vltrifici!tion.

iitlgl/lliJ1t Suppafl forCQ~" AppOrli(J11llh1H1: Homer ~J)It. AI\\$~a '}:>erfotl\wd technIcal review of C3SQ

Mlivitios loMlennlne C(;>$t l\ppot\ionment fbI' conlrllClIlClI COSl sliMIng ngreCI\\CI1I. Illv(ll~e4 i\¥.sessl11en\Qf
Ihe scolle ilndoosrofalf projeclncllvllics find regulalory din)o\iVClS,
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Jmp(l~((!(/ Vllnk/tlff' lVafer ((fI(1 PM/Jeri)' V(lllft'; Anderson VIIlIeY1 Californit\ • Assl~led downgrlldleUf
property Qwner In recovering for dll1l11lges to property fron1. soli oncllW'mnd wal\lf ill1pact duo to UPflflldient
leaklllf$UST. Involved filerovlow, In~'itlg with regul:llotyAgtlncy, she InspecllOJ'lJ correcllve Mtlon
revi¢w,w61Ihelld prolec!icJIl rcvlew1 ;ll1d \Willen tct:hnkal f\Ssesslllen(.

T/llollll/!IICU(JI!(1l1 {i'ri'el>,ml/lcl (/I/(I HJ'{lmcillb(m PIIf/lIC.f1 Nnpa1Cullromla. 8vnhll\Il;lQ t1dilI influence
on free pr9dllot OQQurrCIlCl.' jn Sito, wells ill n bulk tranSfl)f fadlIlyadJncenllhc Napa River. ReViewed ~ile
dllt;'! ;md rCcCOlllffiondBdal!ernnllvc remedial IlPPuJa(lh fOr the slle. Homor, Al(lsKII • Reviewed II
hydrogeologic study that evaluatl;d the tidallnflll~tlCe Ollpclroleumhydro¢Mhon fate and IrMSpOrt b¢lleath
tile H('Ill~(Spil. The grO~II\d wAler flow ~irecllonvl\rl¢d ;3~O <I~grec9, wilh 1\ prdcrcntllll flow
pOfpelldiclll~r lothl'l c1oses( sllQlilllne..

Proporty Tr"n~lIctlon and l.aM Oflll0lopmotlt

ExpaI'ICltCaOllt'irv/eW: puring p(e~a«ltlilll of PhasB.ll\ltd II <;nvlruomolllaJ sl(\l meSM1¢t1ls (ESA's) for
propeliy/buslQcss saleQfPl1rchilSo. Mr. Clllrk·IUddefl hns provided extensIve inter-"clioli with client's
representatives lind Qthers, Incllfdins IIlJorlleys, rllal eSlat~. brokers,lcndii1g instflllllQn$1 (l:olmls, other
consultants, and Conttaol<)r~. Mr. Clark·Ridd~1I hf,~ WOrk(;~ closely with cli~nl 10 CQ1I91l¢1 npr>roprlotll wor~
~copc to achle\'eclienll)bj(lotIv~s for cost conlroland lIabllII)' minimizaUon. He has htlptdl'stab1i$h
baseline conditions, especlnlly Important for i'jclive $ervke Slations withUSi'$. ESA (Ir6 li'Pically
perlbmled 10 h\ complhince with AS'fMstalldaras. The ESA's Atc used to idcnlify !lolentlf11 erwironmenllli
NnCe.fIlS OIl the SllbjccI property or (1) llclJacent properties, When' appfOprlnl~, MI. CIArk~RlddC!1l

teCQII\o)ellds I'lltd ltI<tnllgcs Phase It E$A (subsuttacc slImplinl:), prepares relllcqialloll OOSl eSlir'rHIW;, and
oversces Phase III rcmoolatiQIl lVork.

flra,~e JI E>$tf, /UJI1Ulq(o(,V 'flllJf(lctlml, mufL/nlJl/liyA$..~esSIJIl!ll(lorall Jllt/lls(/lal Faci/U)' in Rlchmond1
For thlsfQrmer IMuslrh\l ffl<.lllilY in CMltll Cosla County. California, Mr. Clnrk-Riddell wllS retained
furthcrchaFi\o!(lrlzo¢ sUbsurtMe ¢hlorin\\le<\ compounds to help facilitale properly sale andliablJ Ity
assllmpl;OIl rOt I'¢sidlll\1 ¢{)nlamination, i'he g()1I1 oflhe activity is 10 further define chlorlniilcd compounds
and hopefully dcmomlralc lhal dl1!ected compounds do nolpose Ilsfgniflcant risk to human he:llih Qr lh~

environment. Thesn efforl~ lIre(le~iglled 10 quickly Q\ltllllea phm for monllored Ililt\lrlll l\Ullnllatlon, nnd to
mlnimlzelhll unccrtainty peril\lnlng 10 MItre oompIiMcc oOSIS nnd polenllol liability. Pangea w;lShlr¢
lhrough lhli client's lcgl\l t;.Q\lOl'cl 10 review 1M fleW Illfotl11lltl0l1 fln<!tslhHtlle Im~cyclll costs for
envlrbnntcntlll <:ompllance. Pangea cnHbt;\I~d lIS ooSI estimAtes by COntMr1ng ktly Ngulolory p0rsormelllnd
disousslnG slle dam wllhoutsllc dlsclosu.reo CotlsislCl11 wi.lh Pilr1g(l\'S eXpecliII!ons, Iht rCl('.ulalory!l~{lncy

IndlCilledlhlllthesHo would r«Julre 1idditiQIlIII ll.liSessmtl1lllod lonS·t¢rm monltotini\ lit 1I. minimum. SHe
rClnlCdialion wouh:l ~mlybe required If conlilttlil1ali<ll1 reprosented 11 slgniflcilIII Ihreat to humt'ln heallh
IInd/Qr the envlronmenl, 10 be ¢valualcdbysoi1 &Mliamplingilnd it stnsHive f~Cl:plorsur\,(lY.

Oi,,(ln tho project lIncertatnlYI PangCl\ pr~pared cosl {lstimales for VllflouS3ss!lSSl1\cnlondrQntedillll(l1l
SCClll\tios, {Ind offered tI ptobllbllity 1llll\lysi~ of Ihtl diff'<:ronl soon/nios. 'fhis npproneh effectlvcly Illustrated
I~(l (<<n.Be i\ncl likelihood of ptlt~nth\l·COSIS•.. PIu1$CilllS9isl¢d lhp eliiml lind leglll counsel with an evaluation
oftrall$t\otiolllliternlltlves for nC$otlaliOn of flr1a) transaction torrnswlth Ihe prosp0c.livc purohaser. Pan{lcll
Is cur(cmtlyconlpletlng sampllns ofsoH gM,sollMd grQundwlllcr t(HtSS~5 S!IO condltlonsllInd will update
renll:dIl\llQr'l/H)~ ~Qrnplll1n¢~ ¢osl $1:\:nlirloS.

Cli~r\l Qlll)(~: "I3()bCI~r~-Rldd~lI W~rll lhe. e:,:lm. ",il~ for liS. (Iud carefuny d(jC\'It1~l)Il;\d pOG~I\1I~ soel\(lrios
illld IikeIY¢{lSISfelateJI6 t)\Jfshuatlou, He 111$(1 $U1M\arl:lC~ trllllSMtlQIt nlter1\t\tives fQr l11anll~il1~

olWirol1menl;\1 (iskl\l1d oost. rromOC\lrpOrill¢ perspeolivc, Mr. Clort..RlddelPs l'epClr\$ enilbled llvprClJlriote
Mtlol\ 10 l)Ci disoyssoo 1\131\ nwels hHhe organIzation \vllh n(l ambiuulty. A I'eft°eshing approachtoa
d\'li~\l> issue,"
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IMllcdlfttltm !Qr Re.sldcl1liq/ O"MJ(OPI1lBU( antI Property TrallSfer: Mr. Gli\rk-Ridd~ll WflS the le;jll
mf1l1i1/?cr fortemediBli~n and ll!OllllrO of ll. hi,(lh·prol1le forlMr industrial ~ite Oil l1pproxlllllltely i Ilcrcsln
Em()ryvlll~i CA, Tho. sllesullstlrfhco WIlS I}Npared for I\pproxlmfllely high-density hOllsh:'& .tll eorijtJncttoli
with the retncdiIlIiJ:m..Petrolcunl hydrocllrhons Impacted Iheslt<! from lwo Usn and fQur ASTs, \Yilh free
prQduct ptcsent,Wlth .Ih~ i:!itrow deildlln.<lllppronchit,g, Mr,Ctll(~-gIM\,l1l f'rtpllrcd and suc¢<:S:IfUlI)'
implernelllcd site rcrnedliltion to negotialed cleanup slandargs within nille mOlllhs. Mr. Clark-Riddell's
cost conlrol k~pllh~proj(lcl on tIi\Ck despite IhlJ f</'iCllVilllon volume ell¢~in~lhe prior consultant's
cstlm~t\Jby four timQ~. ApproxiJn6lcly 17,000 lOllS of con19minatcd .'loll 3ndp~f¢hed groulldwa.ler was

removed. Shallow SOlillMS(lrilpl!ng Iilld risk Mses$lJIcnl servIces !lelped
dell1(JoslaM noslglllliclIllt risk to 1he future sHe resid~nts. Deed
r"stricllollsnn<! vflpbr barriers were rC(juiredto tacllilate clOsure.
MCetlngs were l)eldWith Ihe l",WQCB1srisk n1MRgl:r, Alall1edllCQ\lIlIY
Ht!lI11h Cl1wSctviccs Agt:ncy,Clty Qf Emetyvi!ll:, lIlloffieys, developers,
prcperty ()wncrs, lind nQllrby conwul1ity rucmbers, Re$ulled III closure
wllhNl! on~olnt\ groundwater J)1(il1ilorlrm (If residual .contl1rl'll(liltion,
(l~lnplelecl bofcr')!ho final esorOW4e<ldIiM;

((esidL'lIlial lled,,'tdllplnfJlllllSill1,f Oak/alld's Urball /.fwd RtdeL'<!/0p/fI1I1Il (UlR) PrlJgram: Mr. CllIrk­
Rldd\lll mall!l~ed sll\.\ r~mediallon a.nd cleanup level negotiation 10 faclillate rcsidenlllli re~evel(llmlillllin

Qaklllno,CaUfomla. To l:slnblish sHQ~speclH~tflf[,;ellevel$ ($5T9), Mr,Cltlrk·Rlddllll \lscdlheCity of
OnklMd's Oi/klmld Risk-Bascd ('(Jrl'(J<,Ill'i:.Arl/oll:?'Q~/1II1t(l1 /lqckgl'oJlIlJ Docllnwlll froln th~ ULR,
PrQgrttm. ReJncdimion hwolvcdsoll QxclIv~tioll, and 111$lql);\l1on (If Ol<,n~etl teleasinlj compound within Ii
IO·ft deop Irench 10 $timul(ll~ dilSl'IIdalioll of resid\Jfll hy<!ro¢tl(b\'JIl$. To lnllllenc<l hydrocarbons ofiS{IIi,
hydrogen peroxid(! was IIlJecle<lln IVla Willis "Vertl sl1\·wl;l:k ~riod. A sansillve reccpl<>r survey Identified
;md safeguatded kl\Qwn re~erti)l'$,

UfthlfityAS,i"I'.\'!lhlml nlldMilfgalilJtlI San Prnncisco. CalilOmin. Prcpnrc<l reports eSllmnling potenllalcost
liability Msoclaled with known USTs or dlscQvered Ic.ad orhy<lrQc~rhol1 impacL Ollklftnd1 Sail Fmnc;!sco
tlJ1d SA~ ~1atei:J, California- Helped $ccure "comfortlcHilrs" from rcgulalory ag(m¢les Oliproperty Qwner'$
behalf, which Indl<:alclhal a third party Is re~Ollslblo for the knoWIl CQntamlnation. HlISMSI$led Wllb
sccnrins lodemnl fiC3lion durl ng property lransn~Ii<;)o prQCfss.

Soli alid GWI/II/Moter AY.mS/II1!1If (fIul Reme(/ltdltll/oj Pelro/etlm f~ytlr()twbi)fls; t(!;'Jd i)ngini:er for
scopin{; site lISse&smei,1 of 1l.,lr9(i)llm hydrooarbt>ns Mil ¢Ol@lcllng ri~k ~vilh.h.,t1on. .hlmWlY Cllm,

t\$$~$Sment octivltl~s deOne IIle taterallll1~ "MioHI fxtllOI ofcQl1lOll1 inillionln Ii I\Ipld,
d)'ritlmlc IIitlnJ)(:( I" COntrol cosl lind el<pedile (;lo$l1(e. When si!<:cleallUp Is
IleceSSl1ry, Mr. ClArK-Riddell cvaltu\tes lfl1diliollat lind Innovative reOledialolllions
llnd .coordinates feasibilllyand. pilo! testing.. He hasdesiglle<l. ~e(lllit1e<l lind
Implemenwd ft:medilllion fa/sMOlin" service sl(llions for (l major oil companIes,
small <tllcompanies.illid Independent statiOn ownersldeJilers. He hns <:ootllinated
remedh\tioillll <;lW!" 2QOservicc statiol\lIsingdua l phase el\1rnolion. "inpafl~ing. soil
vopor. ext/MUon, ground Wllter pump lind (fe:H, fre¢op/Qduet recovery Bnd
l)1()~~.ugiog, Setup (jpfitl\1ion. alld maltlll)lllJnCC programs and achle\'~{\ regulatory
~flSO ~(OS\l(¢.

Free Prorfllci R({,'(/vcr)'!or lfST/H)'dttINlS.Nlt<m: Mr, ClaYI;·Ri<ldell wl!sthe llltldel1glneeyand manager ld
remcdlate two--acrtJ vchlcle mainlcnnnc\l arid fucJin~ fntillty In San rmnol$co. Ta~ksillclud"d removal of4
U~T5 and S5() !lIleM feel of(lbcrgli1s3 pipln~ from Ihe pr~$~l\rit.¢1I hydnll1l syste~l1: installation Qfnsolland
!lfl.l\mdwaier Icmcdlalloll and (r<ll'tl]\)cnt :'iys1tffii r~,"Q(li'IIi(ln of ~IQokpil~d ~ollimpacled with hydrocarbons
~lId lead 10 ilvold expensIve soH ~lsp(lsE\1 liS h«ZIUdous waSle; 11ll<ms1YIi rCl.\t1latory nc~ollfilJO~Si lind
ongoing cOnipllanc¢,Tht.l imi!\1 rCll1t:diiltion sysl~m consisted j)f Soli Vapor EXlmcUon(SVmlind T(II"I
",ulU ~l<tr(l(:1I0" {TfE) with submersible. pn(lumll!l~pumps, Thlj .Tl1E sy&ICn1 extracted floaling
hydrQoarbon!l t!..NAPL) and groll\ldwti1cr. Abovogroll\ld Mil blorelMdlallon of 1,000 cuhic yardlf ()fsoll
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involved vapol' e:.:jrMllOI\, ulltrient adilillon, and proprietary hydrl;K;llrpO!1 degraders, Th(isoil was reused
ol1~il() \Vllh regUliltory approval.

IWt./(!({/I1f{O" S;'S~em Se.fe8i/m hud SI(lJIdflrdhalllJlII$tllfHlmdimd re?,ediatioll approach and developed·
C<jUlpment Rlr $011 vapor I.lJitI1lCllon llll<! !.relltl11Cnl. CQ/Ilp"rl,l(J Cllpl\blhlle~,f(!aturcs lind OO$t of blow!,lr~.
carbon {ldsorpllon $)'$IcmS, .dll'tllser SlllCks.l'ltld lIdvllllvc(loxldilll<Jn equipment sllollas Inlernillcolllbustlon
en&'nos lind thermal anI! elltalytlc oxldlz¢r$, Assisted with SIQl\dnrdirollQn of l¢mr:diation work plans and
SySICl)lS for ground wnter extrnction nnd treatment. Incoq>N,lled MAndllrdlr.e'J systems nndwor!<pllins into
rcmcdlllllon proJccf$. Madti pre.senlatlons 10 major ollcompl1nlfls,

USl' Clqolft/J> FIlIlt! As.~ls({//lCe:. Manilgeclllll aspects 01' user
ClealluP fund projcC:ls.lncludll1g claim applicllillon j)Npum!lcm j pre.
approval requests) rr.lml,1\l(~l)mi'I11 r¢<Iu~~ts. BXP\lrhmcq wilh
i'lPllroxilll~lely Z5 clalmants,pt\lJeCIS. InclUding :lites in Burllng;\rne,
rrelllQIlI, Hayward, Milpitas. MOllnt3il1 View, Oakland, Palo Allo.
S~CrnfTIenlo. Sun Jose, 8M Pmnolsco, SlItI Ma1eQ, SQuIll 8(\11
FtimOiSoo,lllld Weed•.. SUCCXlssfut In scoplng proJects to tacilllal~fllll

rchnbursClltell1 from the Fund :lua to flehieve regulatory case clOSllrC1,

ChlQrinat~d Hydrocarbon Assessment&. R¢rtl(lcUatloJl

Gllt/mllleed }?elt/l!dlnlltJ/llJ/PCB (1/1(i SoM~11t Flulile (/IU/ Ill.WmmclJ Progflltll.· To end the lesal stalemate
bchvClJO two manufilcluring firms, Mr, Clflrk·RiddCJ!I offered an incet1\lve·based performancl! gllarantil~
fl!ilturln[t 11 blend ofprovcnund IMI)vl\llve low·Clost remedial $oIUllol1s. C:6I'nbim:d ,vith sophisticated
ltlsutl'lflce instnlIllcnfs, 1'he c{lIItllminanls of conc~ml wero PCB und chlorlnrited solvents (prlmllrlly
dichlorobenzenc$ (OCl')s) iln(\ trlchlorobenzenes (TeBs» In solI and groun((waleT straddltn~ tllO pYQperl.>'
boltlldaQ'. Ouring IlC$ollalions wilhthc RWQCB Rnd the development of sltl'! rernedlal!';'" g~ills, ~rQpoSOO

\\nd gOI Ilpprovftl for. dCllth,sPI;lCitiQc!l;lf\ilUP .levl'-ls to conlmlCOSI. Approximlltely 1,100 tons of
COnlaminlltcd soIL\\'i\s removed from the sill' and YOC cOilcelllralhmsiflg((I11ndwater havel decreased by
lw() order$OfIllDgljltUde,

PCEolI(1 Slodtltm/ $o/l'wtf(/f f.'onm.u' PI.!' CII!IIIIC1'S: Emcryvlllc. C'.(ltlforl1l~ ~ Pcrfotmedttltertll and
vertlctll8SS0SSlllcnt of PCp flll(l Slolldilrd solwl\t In lT1\llliplll shallow water bco.rillgz9'14'~, Illslalledwells
In dlITerclll (lepnl~.Eflbtl rel(l('.d to property tlllosaction and Illigatioll. Used dynamic techniques to
adequately assesscMtl'lminl'lti()1\ quickly and cost effectively.

Dry C{clrtm:r Sites: Berkeley, California'" PcrfoTined extensive she nss~sment. Indoor air testlng l lint;!
mlli);llfion ltlslingin & f!\.'it Il.llQ (lYI1(1O\iQ 1Il11IHlllt to ~Vilhl(ltelXlndltl(ms and rcslX!nd to dlsc-overed
subsurf.1CC' .pea und .relaled degNldatlon compounds IItl'ln oplJTlltlng dry cleaning faolllty, . H(llp¢~

dctcrmilleJ>CI$ eXlent in soli g~s, soli (IUd gr(lltn~Vll\ler, USed membrane; InlcrfllC<l probe .equlpment to
provldll rcal-llrnc. clalaon c0l1lamln3l11 c(Jl'1centliltiCII)SM<!Soil (Oll(\u~lIvity ",better !\sSl;SS conditions Ilnd
select conl1nllllllon SOlllll1d gtou1\d'v,aler $om~linr.: IOCi\lIons, conduoted lndo<itulr sl\mpHn~ wllhin
(>l\erllllll~ (lIMner l'Ind MJMe;l1 blllldlll¥S 16 assess polenl ial iOlpMI to< indoor air. Compleled testing of
sutlslab vI\por elClrilctlon for site interim rellledilltion£lhd vapor colleotlon. WOlk~d wllh client and legal
cOullsel. Oilklilnd,Cilliforni(t"'£il:lp~d dt~i$n lind implemenl i\ rllflledialllpproach forll forDler dryoleaner
sllc, .Which reslllh:dlll.tllSlI cl()s\lr~ from the Wat~r 'Board. Ahandoned facility had heen Idle forpyersiX
year$. ilod VIldcr litigatlo11. pn1f;ryvilll}, Cilliforola - Performed lalcrilland vertk.(ll i\SS~sSlUetll ofl'CE iIIld
Stoddard solvellt hlmulliple sh3110w Water bearin~ zones, IrtMallcd ",ells in dlffererll dep1hs,effort
relllttd 10 prop(:rfy tiJIrl5t1ClIonl'lnd lHiglltjon, Used dyniu'nic tcchniqq05 to l\deqllillely Msc5S¢6n1ilmimdiOn
qllicklYl\nd oost effcotlv<:ly.

Still V(1porn.\'/t(/ctltm (II 7"CE,'MOlll1hdn Vicw, ·Callfornlll • Afll:r¢vallilltillg different n:mcdial
nllcrnativQS f\ll(l foaslllility Ic~til,g, c;I¢~I!wed I1l1d ItI~WIlI;" Y\l{}l)r~xlra()Iii')j1 sy~tcm 10 r~ll)dve TCEandoth<;1'
('hIMil1~lrtl c(u'nr'lru,Mh frClm ~nillltld f1Tl1\mrl \'Inter.
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TeE flllIl PCE RunlfJllif1fit>ll: Pilla AlI<;l,Callfomla·.RerI'f'S~llt~d propertY QWner'S Illt~rest in evalualing
l'ln(lIr1lP/ovlnf::: r/lrnOdia!ic)fl efforts using dual'Pha~eexlrllctlol1 nnd ground WilleY eXlril¢lIon lilll former
pl(ltil'l~ facUity,

reRuml Pln.111 Clt/orMc Ilef/uufil,fltlll: l.ivemlOT~. Cfdifornla • Nem)tlal<:d f(lr sh\lfc1olVl1 QfpllmpamllTj!3t
syslem uftcr aohlevlns asymploll¢relllQvnl rotes, llse(llle1d I~tin~ (odemonSlrll((l olht'rremcdlal
t~chnotogieswN~ n9l c:OSl effeclive or npPlIlr,Il\)O,

fi'casil1itifY Sfl/fIU:.\'{ Prepared remedllll f~l\slbjJjty studies fo.r stlveral si(C$ in the San Francisco BaY Area
\',Itlh either hydrocarbons or hal01!cntltcd volalileorgan!Qcompcullds. f;valuaied numefOUs equIpment
slI(}pliqs and syslcnl effC\:liveneliS of l'\1Jl1e.dial tc.chnoiogies, inCluding \lllmviolelJhy(jto~en peroxide
Ircali1lcnl ofgrOllnd water for llillogenaled and nOIl-hlltogenlllcd compounds.

JWtll!(/ip(/Ofl6Ilslf/IJur!lIfI jf)f ()OE:U.S, EPA SuperfitndSltt% Llv~m)Orc, ClIlifomla.· rrepa~d
wmoIlllc on(llletlbrmltl1ce evaluiltlon· of in·~.ihJ·air splIrl;:ingcompilrcd to ¢onvenlloiHlI. vilpor llnd gronnd
Wnler extraction for remdiallon orTCB bil$ed 011 field tl15tS at DOB In Savannah River, Prcparod CQ~t

estimates fot remedilltion allernalives. Evaluated soil vapor treatment sys,em included a\ltorrHlled Carboll
l'Idsorptlon lind Ihermal oxidation wilhvnpor phase scruhblnl1 for sUGsi" ilia Mocho (lnq SpiinS SubbilSlns
and IhIJ Altalllont Hills.

Metals Containment & Remediation·

Lead CQI//t1fll!ttarW Oal:land.Cilllf9TIlI(j- Ev:dualed remedial !llral0gitJs for Icad,bellrln~ soIl \It ~nml1er
tcrllp yard, RI:S(;ltroh£:d ni\t\lrlllly,o~\If'1'lll&I~<ld ()Qn~l)nlmIiQn$hl Oakland. $¢Iecl~d femedllll Slrl'l~gy

consisling of IImtl tren(01en! of shallow soil and oappil1g tOCOI1\Yo! pH in site soil fOT preYllnlin~ load
tllol)Ill~lIl1(l1l.

AI'$I//lIC (1"11 flj'(/fot!orbon Rt1lJ1l!dintJon: Hayward, California - Designed tl groulld Water exlrilolicm Md
lre{\!lnel1\sysl(Jm 1breme(llate gasollne·ranl}&hydrocl\r\Jons and orsenlo. Activated all.ltnll\l\cartrldg£ls wero
\lSf:<! I<t Ir~illlh~lIrselli(;J which allpar(lnlly orig/116tt:d. from pestl¢l<te u$¢ .In Qldofohards.COO1plQx
Inlcrbt:Med cia}' (lJ.1d sandy.units cQlnpllcntcd thtHcOlodlal ~ff()rts.

zinc 111 S'(Jlfmtil C'f1l11ltlw/I!<>r! Oill:t!lod. Ca1if{lYnla .... For thiS property tmnsllo.!ioulli illlindusirial facilily,
Bob CI~rk·RlddDlllnlerfil¢~d wlththe Ca1ifomlaBPA(D'1'SC), Ihe Reg/oMI \VlI.ler Quant)' Conlrol Bourd.
seller 1l,\(llhelr tegal counsol to ft$$ess lind remedlaHI metals (zinc lind ¢til~.( ~~lHpoulld~) lind low pH l'Itlhe
sUo,

DlIri/1lI1 ExclJvatiol/ {)/iritlg iJSr Rel/loval: Berkeley, Califorll ia • Coordihllted rClllov&llof II tMO.gaHon
Waste oiltilnk and 250 cubic yards Qf Clm I hazardoUS soli (luelo elcvatl'-d barIum c(}n(;entfl\llon~. tJs~d
O\(lblle laboratory to expe<1\(c project lllld contipl. cosls.. J;:>:ciiv<lled 10 fullest extellt praClticnl without
ulHlennlnlng 1\ street M(l building. Receivedrcglliolory 91951.1(1:.

RegUlatorYC()mpl1anc~JHQzardou$Materj~ls

RC811~(lt{}ff' (lompllarlce jor U~rKI,! Prlwlfl1 flaw Suo. f'f'\lllolsco. Califort'l\u •
for thf~ lllr{le .olienl Mr, Clark·Riddell 11M be411 provldin$ ftlguhltOfy
l)onipli(lnce services fOf up 10 10 yellTs,i\ssISllng wi!h II wl<1e nmge of
compliance needs at IIHlir nlony fncllltlc.s. Services. have HMBPs, SPCC'$ &,
(;Ol'l'llllii\i\Cc . lI11dlts, aitpertnil updates; waste dlschnrgesampllnt /lIld
reporting, D'!'SC VohHitary Cleanup Agr~eI'l1lJ"t.alldsile relT1tidifl(ion and
mOllltorhig, .

•5wn/iW/Uc,:N/;liihi':(I1 GaIifornin • Por $~ve(ill school dlslrlOl.$ l)11~ Industrllll/c{)mmercial racilitics Mr,
Chllic.Riddt:1I hils beNl Ilionnging preparation of SI¢rm\\,!\tIl( pQllu!ion pr~Wl1li(l1l phms (S\VI'PPs) and
""Hiltlll 'f".f\rmulJ)i,.:..r .\~(tnltorh)(t



Bob Clark:~Riddell.P.E.
Pzge8oT8

W.asfc Disp$SfJ/: For the City of Oakland Mr. Clark-Riddell has roo:r<:linated dFsposaI.ofhazardous
materials. Includes profiling assistanccancf working with dispoS3l c.ontracroLS and disposalfuc;iliu~

Provtdo;i wastedisp:>s:a1 services. for numerous assessment and .erncdts:tlm projects.

LrmJ DaeJopme17tFensiJ:J!lityStu4iesunderNYA: Arlillgtcn. Vkginla- Managed-a feasibility study and
site design guidelin5swdy perNEPA requirements for a develop-ment of 4.4mUlicos square feet of
occupiable office space in a congested. urban setting. ·!m,'o Ive::d site review andgeoteehnical and subsurface
iIlvestlgations wbich indfca.too the prcsel1<:e o.ff:reoll, PCBs.; and petroleum llydrocarbons. Afso lIlV<lIvcd
:ass~ng the impa~to wat-erfOwl and ot"heT wildTifehabitalS, water.qua!lty.. '\\'el.lands, and the
trarlSportmi6-n 2J1d other soc:toeeonomlc- itlf'rostllleture.. M::ma,g¢ a second study.1O develop asix-stOlj' ·].0
mt1lion square fectbuildillgin a ",.ooded suburban settinga!i:loga -er.cCk, requiring habitat delineat:icm,
urban p1annipgand cpoomunli)' relafions.

Wetlands ~it1eationand .RestcratiGn

Wd[.aIUJsDdii1eati<th end ResU)1'fJt!on: San M:rtro, Cafifumia - Under oversight os Tne U.s" Army COT]:lS
t:lfEn~ Mr. Clark.;.Ridddl coordin:rteda weti31lds delineation srud)· :mdstlbsequent resrol<ltioo for
ilirs srnall airportp3rcet Mr. Cm~-Rj.drlell worked c1Qsrly wito 3. Certified Wetlands Scientist to survey
the par~]~d implementTeStoration..

Construetion Managemel1t

OfJi.ce BJtiltJin.1f. COnstnu:iiQn: $jl\'ci Sprillg,. M.wyland.W3S <msite engineer- responsihlefurrnspect'ing
eIectr5caIarJd mecli.aflic::::l eonstrucOOri ,"it& respecuo C<ln$tl'U~ioll.(Jmwin:gsfor a l2-srory office b11ildiog:
forthe u.s. General '$e:rv5cesAgerlC)'.

usps Fatifity (Jpgnulc San Francisro. California;- Prcj~ rrtaT12£erfor o'I.'-etSightofSS mmionupgradc
ofmam mail processing, ra~~i..)' for U.s. Postal Service•

.R:emedilicnSyste:m ll:sroJkdwn: Oversight of remediatibn s;'stems through¢m California. including
mspection ofci...il~mecllanicaf4andelectfical alSciplines.. .

Technical Proposal Services

PrClpCI;aiFrepanm()11 Services: Los Angeles., ~ifornra - Hired as technicalwriter for preparation ofiarge
govcmm*nt proposals inc:l!tding Emergency RespoTlse$m.·jceg f.pTE?A Region4 -ofthe Soulileastem U.S.,
and assessment and temcdiatiooscrviresf,or the· JERG fur t1';eAnny Corps of Engineers. lrwaluable
experience with ]aTge~TI1s ofte;;fmical. stafflwriters, j;rapfli¢ iHUst/"afors,aDd smior mana,gtrneJltul'lder
t'.,.£\i1m.f' tr:lm~c:1c,,<'l Ms>f1 <;~ktt
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ExpartOpinions - Bob Clark-Riddell, P,E.

Andy'sBP loy v. Amir Shirazi eta]
1590 and 1604 Mcl<e~Road, San JOS€i, CA

May 9,2011

01linion #1: Gasoline-related contamination from 1604 McKe~ (1) has likely
impaeted 1590 McKeo property Itl the past and may stili currently impact 15$)0
McKee, am;1 (2) has likely impacted property nearby 1590 McKee where the
regulatory agencies have required additional contamination delineation bytM
1590 McKee responsible party.

This opinion is based on th~ fqllo'Wing information:

1! A significAnt release of gasolillQ-rclated compounds occm'1'ed at 1604 McKee (Moe's
Areo). as evidenced by soil andgrouml\Valer cont.'\mlnatioll at the sHe [GroundwMol'
rnve~tigatlol1 Report by WellTest, SepterJ.1ber 2St 2009].

2. '''i'he 8t~bllityofthe <lissolve<1-I>basegroundWllter Illume has not been determined')
for the 1604 McKee relense [Gro\lndwl\ter Itwootl~(\tlon Report by WellTest, September
25, ~009]. Additionalevaluat.ioll ofpl\lme stability is required [Welllnslallatioll Report
byWellTest; January 7;2010] .

3. The groundwafcl' direction from 1604 Mc.Reeis partially toward 1590 Mtl<'ee, with
1590 McKee in the croggJdowngradient dlrection£rolllltS04 McKee [Fig1.U'e1].
Dissolved contnmination tends to move in a downgradient direction, and. to diffuse
laterally (inoluding crossgradient) dll<~ to the ¢Olltam1thmt. ¢(ll}¢¢lltt'll.tloll gt'adl~tlt,

4. MTBE is highly soIubll;\in water Bnd tends to migrate :in groundWMt'll' significantly
faster than other&asoHne--related compounds due to its high solubility nndiow l11tes (If
adsOlption to soil,

5. Subsm1'nce utility ('.(Induits 81'(l present under McKe(} l:~ol\d nn<lslope downwfil'(l
pastl604 McKe0 t<lwal'd15!lO Mc}(~e. The invert (flow line) oftha stotm drain s~\V~r

is approximately 6 ft deep~wlth the storm draiubaokfill mutedal exiendillg to
approximately 7 ftdeep. The water depth InArco wen MW~2 h.asl'auged from
approximately 5 to g ft depth. Therefore, when the gro\}fi<hvater is shc11lower thun the
storm drain treuchbottom the s1,0l1l) drain is a potential conduit, forcont.<lm.inant
migtCltion towt\td the tS90MQKe~ site; Sanitary sewers olso l'llU past both.sites onhoth
sides ofMcKee Road, but the depth is not shown on the reviewed maps. These sanitary
sewers may also be conduits forcontanufil'tnt migration from 1604 McKee toward 1590
Mc'Kee.[Stol1l1 drain llnd samtary $e\YCI maps].

6. MTIlE dcteded ill Mto well T\1\V~S JQ~nt(!<ldQwngf11dient of1604McKee onthe
Anne l>al'ling ScllMl}Jtoperty suggests that MTBE hnsmigrat(!d ~t Jellst 150 t't fronI
the 1604 McKee site (i111dthal MTBE is present across McKee Road from t1le 1590
McKee ~ite) [Well mstullation l{ypoct by WellTest, Jannary 7, 2010). For. comparison,
contamifillt!on,. from ~leurQY f()nnel' Phe,v.ron site apparently migr~ted approxillllitely250
ftdowngradientaccording to well lQcatiolls [Figure 1], while contamination O'Qnl a
petroleum hydrocarbon release at 1590 McKee (Gas & Shop)(fll'st discovered dming a
1985 fuel. piping repair) aPpurently migmted flPproxifi1ately 220 ft dO\Vllgradlellt
as~u.nlh\g MTBE detected in offsite Gas & Shop well MW·12 is not from another SO\.1.rce

Sl1ch as 1604 McKee [Gas& Shop Monilot'ing RepOlis].
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7. The hightlstMTlJ:E CODccutriitiollS in grO\in<l,YMW Mve been 6bsCl've(lM 160<1
l\1cKe(l;4,9QO uglLin well MW-2 01110/21/01 vers\\s4,040 ug/Lat 1590 McKee ill
M\V~9 on 9/24/04 [Groundwater MonitOlingReports]

8. MTBEconc.entrat1oDs in gl'ou:udwafcl' conHlbe higher thlln observed because the
well soteell (13' ~1g' depth) for Areo wellMW-2 has been consistently submerged (Well
Insttdlt\tion Roport by WellTest,JatlUary 7, 2010], andshallowergasoline-related
conHmnuati<ln w~s d~tected shallower (to' dept)l) In site sqH 1604 McKe~, incll,1ding the
only MTBE cteteQted in soil. [Table 2} QrOlindWMer Investigtltion Repottby Welln~sl,

September 25. 2009]. Simi1arly~ the wellscl'een for MW-5 is also submerged so dissolved
constit"ueht cot1¢¢littatlOtls may not b~ l'epre$entlltive and Could be higher tluUl reported
[Well Installation Report byWellTest, JanUl'u'y 7. 2010],

9. WhenMTBR'was first discovered iu Arco w~lMW-2, the closest welt nUhe 1590
McKee site was Gas & Shop well MW·2 [Figure] J. M'J13Ecouceutratlousin Gas &
Sbop well MW-Z al'e Sigllific{lut1y low/:r thQD in npgradlcut ArcoWell MW~2and
exhibit a similar cOllceuttation trend [Figure 2], Dilling1hefirst monitOling of Arco
well MW·2 ()rt Jan:mwy 13,2000, at) e:l~vated MTBE COlloelltrationof 3,000 ugiLwas
detected. Approximately ulna months later the MTBE cOllcentmtionln Gas & Shop well
MW·2 it~Cl'eased fi:om 13tlgfL to 320 ugli [Monitoring Reports],

Opinion 1f2:Contamlnation emanating from 1604 McKee has caused the 1590
MoK(;)G owner/responsible party (RP)toincur estimated damages ranging from
$8,600 to $43,000. .

11rlsopuuonis bnsed on the followlnginfornmtlon:

1. 1590 McKee ()w.~erlRP wasl"equircd to install R'od monitor wen MW-8 in 33fd Street
between 1590ftu(ll(i(l4 McKee sites.

2; lS9C> McKee o\v,rnerlRP was required to installalld monitor wells MW~10 and MW~n in
McKee :Road~ which are located in the cro$s/downgradieut direction from both 1590 aDd
1604 McKe{i sitesi

3, WllllsM\\I-lOl\nd M\Wl1111'e located n0lwbylll1dcrgroulld storm drltiu !\Jld
snnitary sewer utilities that eQuid 'have l\cted as Pl'efcl'ellth\] pftthW<l)'sf<ll'
C<lntl\minant Itligration frolll the 1604 McRee site to the McX{cc noad impact
monitored by these wells.

4. WeH mstullation costs inchHle workplan pre:pliratiOll} interaction withngency oversight
$t{l.f~ pi-lntu.tting, otherprec.field planning activities, drilling by a 1ic~nsed cotlUactor, .$011
sat11pling, well materials, well development, )ilbqrAtory an(11~ses, sOil and wt\ter dlspl)St\l,
traffic control, wellhead slU'Veying, and l'cpolting. These well mSbillutionimd related
costSilre estimated to cost approximately S15,OOO.
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5. Twenty eight luouitol'iuge,'cntshave been J>erforme<louweU MW-B, MW·l0 nnd
MW~l1, for a total ofB4 'wen lIlonitol'l.nglsatnpUugs over an eight. yem.' period (2003 to
2011). Each monitoring event includes cost for well ganging,well sampl1ng~ laboratory
fil1alyses,fieldimpplles, pemutting~ t1'affio cOlltr01 (inoluding hiring of offwduty SauJos~

Police- offioers), water dispo$tll, and feportin~, .A\l$Ulning II CO$t ofnpproximately
$800!wellfor monitoring, the monitoring cpsts forUle 84 well monitoring episodes is
approximately $67,000,

6, Project management CQsts for well installation and monitoring ofthE:sewells ate
estimated to be appro,,-ill1ately $4,000, ass\)fi1ing approximately $500/yem' for eight yem-S.

7. (::/,lnI1)ining the above 'CO)'I'(:ctl\,eaetioJl' cost~ yielils It totnl cost 01' approximately
$86~O(J(l inOUlTed by 1590McKee RP.

8. Farties with corn.mlngle<l contami.nant plmllcs often apportion oost l'esf)ol1sibUity to eaoh
contributor based on th(.l <;sfifi\ated relative contaminant contribntion from each
hydrocarbon releat;I,7' For cost esthnatiM Imrposes, I t;lstin>ate that thecontributIoll frO:ni
1604 McKee release to the are!) l1tjill' and dOWngr~1dicnt ofthe 1590 McKee site (bctweeln
MW-8 and MW-11) couldl'angefro1l110% to 50%. Correspondingly,lhe corrective
action oost$ qr damageff inCllrredby 1590 McKee RP l'ange froUl $8.600 to $43.000,

9. 'thisc-ost. mngodoesnot inch\de costs inclUTed for thofollowing offsite Msessment
pertoU11ed neilrby 1590 McKee ftllooations where contamination oO\)ld have migrated
from 1604 MoKee: soil and groundwatet'lllvesti~atioll within MoKee Road in 2005
(Bo1ifi~g }fP·l Uuough frp~8); offsite well irtstallatioll in 2006 (MW-12, MW-13 and
MW-14); monitoring ofoffsite wells MW~12,MW·13 and MW·14; and gl'Ounc1watel'
investigation in 2010 (Bodngs HP·Il through ID?-17).

3
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TABLE 1
Well·Construct1-on Details

M()e~sARCO

1604 McKee Road
SanJos~,CA

Well Well SCVWD OWRft Installation Casing Borebole Screened TOe ElevatiOn DTW(btoc) Well Screen
1.0. Type Permit# Date Diameter{Inclles) Depth {f1: bgsl Interval {f1: bgs {it. MSlj 'i03110 J10j Flooded?

MW-l Monilonna. 99WOO787 714577 12122199 2 18 13to18 84.76 5.10 Yes
MW"2 Monilorioo 99W00788 71457S 12122199 2 2\J 13tc2C 64.64 5.63 Yes
MW-3 r,,1oo1toring 09\lJIOO320 e0091120 07115109 % • 1 18 13 to 18 Not Surveyed 5.44 Yes
M'uV-4 Mon1torinQ 09'll'V00319 e0091119 071151U9 % 18 "13 to 18 Not Surveved 5.97 Yes.
t.4\N-5 MonitorioQ 09VVOD7S0 eOO99572 12121/09 * 20 15 to20 Not Surveyed 7.23 Yes

F0p:m Nt>. 2233. Wam-<!s1; Joe.



TABLE 2
Groundwater Monilor~rlgData

M<le'sAROO
16D4rdcKee Road

Sa.!'1 Jose. CA

Well Oaf.e. T?Hg B T E X MmE MrSE.- DlPE ErE: TAlI'lE TBA EDB ~.2-DCA M~!l.. Blt. Dep:';' TOe GW S!:(eon

r~tlmber )JgI'l. 1l.!!/L pgft. lJ.\lfL 119ft. I1g/L 119ft. pgft ~fL Jlgil Pllli. I@t. lJgfL pg/L pglL to<Ni Elev. Elcv. Subtne-rQI<tI?

MW-1 01/fSmO 100 1 <o:);S 2.1 2.9 sao 640 <25 <2& <25 170 <)).5- <00.5 n3 na 7.11 84.76 7l.-f1S Yes

(Screened OJ:12{)1O~ <50 <0.5- <0.5 <0.5 <().5 610 na na na na na na ria lla ena 4.71. S4.76 S::J.i>5 Yes

1~~ 13'J 07.'26I0Cl <50 <05 <0.5 <0.5 <~.5 590 na na n.a n3 na na n::: na na 6;63 84.76 78.13 Yes

011'12101 120 4.6 OBl <OS 0.62 1.000 na 113 n.. 03 na n3 na na na S.19 &U6 78.-5-7 Yos
01/13.1j}1 <&0 <O.s. <0.5 <0.5 0.87 S;)O 220 <5;0 <5J) <5,0 <24 na na n~ ll<l MB ,'34.76 73.28 Yes
iOMJ{)f <..."0 <>::l.5 <C.5 <(l.S <lI.5 260 250 <5.0 <5.lJ <5-.0 ~ 03: na 11:1: na B.a; 84.7S 1HIS YGS

G1/11,102 !'Ia na na na rta oa 118. na n3 na fl3 na na na ml. 5.7!) 84.75 18.9T Yes
l}2.'2S,!{J2 <5:} <U5 <0.5 . <0.5 <i).5- <5.0 <: <5.0 <5.0 <S,O <25 na na na. na 5.82 S4.7S 18.94- Yes....
'04t19JOZ <50;} <0.5 "'U.5 <0.5 <i)5 <5 t~o <fr.S <0.5 <0.5 <5 na ns na nll. 5..91 84.71> 78.85 Yes .

1l9.13G!02 <50 <.0.5 2.0 <0.:5 9.3 7S 9S <25 <2.5 <25 <2.5 r,a . nO/ <2,500 .<2&J 6"13 8;.76 7!>.SS Yes
12'21>.'02 <50 <0.5 <i)oS <0.5 <0..5 <5.0 Ul <115 <0.5 «loS <5.0 rt<I na na nll. 4J}S 8¢.76- 7!f;78- yC!.':

a2,tOS.re3 <5~ <0-.5 <05 <0.5 <0.5 <5.0 na I'll' na na na na na na M 5.39 84-.76 7!;,'37 Ye::
04,"23,'03 <50 <a.5 <0..5 <0.5 <0..5 <5Jl na na na na na na na n3 na 5:91 84-.'1'6 ts,S,:; ViiS:

07f01lfj3 ,<st) <0.5 <0..5 <ll5 <Q.5 110 rr.lt na na na n3 na ·na na na 6.0~ B4.i"6 78.75 'yes-

i{Jf09i~ <5(} <0.5 <0.5 <1).5 <0.5 7.~ m. na na na na na na na na 6,45 64.76 7831 Y"s
02t06fO~ 7-5 <OS -<0.5 <iJ.S 2,6 11L1 I na na na na na "a na- na na &.4~ $4.76 751.21 Yo.
OSl22.'{J4- <50 <0.5 <0.5 <0.5 <lIJ.5 25 I na na na ne na na na na na -&24 84.75 78.52 YC1l
03t2Q/()4 <SU <0.5 <0.5 <0..5 <jJ.5 .<5.0 na na na "a na na ·na ne: n3 £.72' 84.75 78.'04 Yes:

12)29104- <5::l <:0.5 <ll.5 <0.5 «J.fr 11'1:1 na m na na n~ na na na na 5.91} 84.7'& 78.86 Yes

'iJ3i16!'0S. <50 <0.5 -<0.5 <0.5 <o~.5 100 na m 1l<i. na na na ns na na 4.Sff 84.m eo.OB- Yes

05!15105 '<50 <0.5 <{I.S <0.5 <0.5 72 na n" Ila na na TIS ns na 03 5~{)O 84,n; 79.16' Yes
OgrZ9-/05 <50 <ij.5 <{IS <0.5 <O.S 78 na ria na na ns. ng na nEl rt<l S,-8-Q 84-.76 77.98- Yes.
03130106 <50 <0.5 <C.5 <1).5 <0.5 32 30 <-D.5 <0.5 <0.5 <5..1) n.a <0.5 <5DO <50 4~55 ~.:ro 80.21 Ye
06121,'06 <5C1 <iJ.5 <0.5 <tJo.S <(1.5 ~ 32 «l;.5 <0$ <0;5 <:5.il <0..5 <0.5 nel na o.l}3 84.76 7K73 Yes

oo/moo 8:£ 3..9 s.a 1$ 11 41 59 <1.2 <1.2 ~L2 <12 <12 <12 na na 7.3<: 84.76171.44 '(os

121{J6:f05 1$'J 2.~ ~.2 5.3 12 25 21 <0.5 <0.5 <0.:5 <5Jl <0.5 <0.5 113 n8 7.1S S4.76 77.e3 'Y<n

02120r07 140 $.7 15 .f.0 2B 2S 2Z "'0.5 <0.5 <(fS <:5.0 <er.5 <0.5 na n<l .,.26- 64.7.6- 78.50 )'00

05!25!O? <50 <0.5 <er.5 <0.5 <0.5 32 28 <:0.5 <0.5 <0.5 <5.0 <0.5 <0.5 na na 6.$ 84.7& 76.20 Ye<;

Of1124rO'l <50 <tJo.:; <05 <0.5 ll.40 2I 35 <0.5 <0.5 <{l.S <5.0 <0,5 <.0.5 <500 <50- 7.52 84.7<J 77.24- Yes

~2101Jro? <So <l!i; 118.2 0.55 2.5 22 na na ml na 08 I'la n.. Ita na 7,19 fK76- 77.57 Yes

03l2&OS <50 <0.$ o¢~.5 <1).5 <l!.5 <5.0 1101 na na ha na n", tra na na 5.12 84.76 Tao,; Yes

OOltlSH1S <50- <0.5 <0.5 <0.5 <l!.5 7 oa na na na na na 0<: na na 6.74 ;84]6 78.02- Yes
G&'OO-DS <5jJ <0.5 <0.5 <0..5 <tJo,S 16- na tiS na na . na nz; na na na 7.:55 ;84.16 7721 y~

111.emeS <5~ <0.5 <(t.o <0.5 <0.5 21 na nOl: n<:l l1a na ¥Ia na na n<\ B.O!? &1..76 76.& Yes

03t.29'lO!} <50 <0.5 <1J.5 <0.5 <JJ.5 11 11:3 n<t na oa na. na na os n3 5.71 84.7£ 79.05 Yes

OT/2{J.109 <SO <!JoE <0.5 <0.5 <0.5 1S llS na lla na f'la oa na na 113 7.20 84,.71)- 77.00 Yes
03103/09 <5G <(IS <n..5 <0.5 <0.:5 na 7."2 <0.5 <(l.5 -c::n.s ~Il' «l..S <0.:5 na na s.~a B4.76 rs.S6 Yn

~

~t~O'.2....~. W~rT<1"'. Inc.

_._...._-_._--_.._-------------------------_.
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TABLE 7
Groundwat.er MtmltorlngDm

Ml>e'$AACO
16114McKee Road

San JoS9, CA

WeI! ~ TPHli a T E X "mE f,KTBE" DIP;: ET8E TAME TEA. EDS 1,2·l>t:A Mitt". Eth. Dep~ Toe GW s_"
N'lI1tlba1 IJgfl.. IJ!l'JL J,ll'lfL pall p!lft pall lIwl.. llall IIl1'lt. ptlll pgfL pllil Jill/I.. IIlllL pgJL to-Glt'W Elell. E[!l\l'.. Submam907

r.!1JV-a 0111S!OO 2-')00 53 -:.~ . 34 11 2.400 <>.000 <5!> <50 <50 <&1. <250 ••::1).5. ~.5 <{I.S 7..41 6£.64 7(.23 Yeo>

(Screenoo 04l2iJ,I0ll 441} 8.1 <0.5 1.'3 l},,9$ 5;100 .oa na na llil na: na Ir.I na na 5..33 B?.6"4 7'9-.31 ~es

13 -2{f} 0712&00 Tlf) 29 2..3 7.() 3.1 4.100 na .oa us. IUl na ns: na na .o~ '6..77 84-.94- TlJJl YES

()1I1W1 .3211 3D :2.0 0.8$ M 3.900 na .03 n" na na na os na na 6.41 B?54 1.a23 'Yes
07113'01 59() :22 <1.0 <Hl 0.93 4.700 4.500 <S~ <50 <5::1 14()O ea na r:a .03 S.71 M.~ 77.93 'YeS'
10112101 29G 20 <{J.5 <0.5 <Q..5 4,900 4.5iJO <10G <100 <100 <500 rI!J na na na 7.55 'lKt'4 n.oo Y.e&
01tl1l\Xl .,a tiEl na 1'13 n3 00 na l1a . na ns ne: na na na na 6.19 ~"<>4 13.45 'Yes
OZQS.'02 <25lJ 0.5 <0..5 <0.5 <O..S 3,400 ,tS'JO <iOO <100 <toO <500 na na na na 7.55 S4:..£4 nos 'Yes,·
{14f1~02 13£.1 <1 <1 <1 <1 2,900 3.5~Q <50 <50 <5~ 570' ria n3 na na 6..12 ~.'6? 7-&.52 'Y-os
09130102 13G 1.2 0.83 <0.5 3.2 1.600 2.WO <50 <5~ <50 <50;) na· na 51).000 <5.COt! 8.14 EH.-E>4 7-8.5{) Yes
12t.2'6!02 <100 <:1 j <1 <~ <1 2.200 2,2;)0 <50 <Sf) <50 <5W na na oa na 5..55 1~.S4 7"9-..0S Y-es
Q210:>J03 <150 <1.5 <1..5 <t.5 <1;:5 2;300 l1a :na na na nB na na na os 5.82 SIi.64 7-8.82 'Y-e,.
04.<23,'03 <150 <1.5 <1.5 <:1;5 <1;:5 2.500 na l1a ll:l na n" na ns na os 5.41 stl)" 7'323 Y-es

07/01103 12tl <fr5 <f.l.5 <0.5 <0.5 1.800 -na I1El l1a na R; ria ns na. na aS3 :KS4 78.31 Y-as
10/0,,/03 191} 0.7l> ~n.5 <O.S <0.:5 1,900 . na l1a n:a na l'la na na rt:a Tla 6.7$ 84.S4 n.sa 'Y-es
02!O6!~ 17lJ <u.s <0.5 <(}.5 2.0 1.600 !le l1a ns na [lg ns n8 .oa na 6.&2 8{.'6? 7S-$2 Y-as
06l22fCl4 loll 0.72 <0.5 <0.5 <0.5 1,300 nil. l1a na na n;; na na- na na 0.-50 $ ....1)4 7~U:;4 Y6
O!}.tZ<J{04 41(1 2S 1.7 4.0 2.0 £>10 lila na rt3 ns 1\8 na na- na na 1.00 84.S4 7756 'Y-as
12129/04 170 2:3 <0.5 0.5:( 1.8 93n 113 l1a 1'19 na n.a na .na na no 5.30 84.1>4 71lS.. Y-es.
03/18/05 Z20 2.4 <0.5 <0.5 0.75 s.~ l1a na na 113 oa noa >13 rr.l na 5.25 8*.64 79-.3-9 Y-e$
Olifi,5/JJ-5 220 S.3 <0.5 1.1 0.64 7:50 na na na n~ 11<1 na Ila na 1'19 S.{l5 Bot_54 7-8.59 'YfJ.S

Mi29f05 110 S.3 <0.5 1"..1 1.1 71(1 n2- na na na na na l1a na ns 7.15 84-.~ 71.49 .~{oes

03,13&00 1SQ 2.5 <O.S O.~7 03 430' 34{1 <5.0 <S.il <S.O 'lCO ria nz, <5.0O'~ <$00 5.22 S-'.6' 79.,.42 Yes
06127;'06 200 3.3 1.2 1.3 2.2 41fr 410 <10- <:10 <10 l~Q <10 lla- na na 6.53 W>.64 78.11 'Y-es
OOI261D6 ~2Q 1.0' 032 l!~ 2.6 470 I 5..'\3 <17 <17 <17 <110 <17 f1a na f1<I 7.56 M.6J, 77.o-s "f.QS

f2lDSJOS 16~ {LEtl <0.5 <O.s. 1.1 280 2BO <1(1- <10 <10- <100 <10 <10 na na 1,42 -lJ:.M4 7722. "Y",s

1J21201'i17 roo 1.00 0.61 {<,52 1.9 280 26D <S.O <5.0 <S.b <SO <S.() <S.o l1a. na B.70 -84.64 77.9'4 "Yos

05/25.107 9:.1 1.30 <0<.5 «l.5 <5.D 2S{) I 280 <5.0 <5.0 <5.0 <50 <5.'0 <5.0 :na na 1>.87 M64 77.17 Yes

09.1241'07 28()0 3.C l)~ 0.3lJ 0.7" 1:2C I fTO <5D <5.0 <S.O 180 <5.0 <5-.0 <5,000 <500 7.65 a4.64 76:99 'Yes
1210S.td7 HI!) a.ti8 <.U.5 <0.-5 <0.5 84- ncr !'la- na 'Ra na n<l- no na. :na 7.52 184)1)4 77.12 Yes

03.1m08 230- t.'S .qJ...5 0.7S 2.,> <100 na na na roa os. m na na tr3 s.~o 84.64- 1$.54 y.",

0$.105,108 220- OJ31 <0.5 <0.5 <0.5 59 na na ne M na ria 11.~ n2. t13: 7.02 84.64- 7T.6Z Y~

O&ro1105 170 2.1: <0.5 <0.5 <0.5 48 na na no na na: 1:1? 11<l na na 7.SS 84.64 76,SS Yes
1l)f31lOS 15{J 1.4- -<0.5 <G.5 <0.:5 32 ~a na na l1a na na na na na 8;t5- 84.64 76.4~ Yes
03129,'00 91 <0$ <0.5 <0.5 <0.5 32 $ na na na n<l na n<l n-a 'na 6.£iB $4.6<:- 78.56 y<!S

Q7I2{l103 87 <us <0,5 <U.s <(;$ 53 112- na na na n.a na na na na 7.4S 84.~ n..21 Yes
003{O$JOS 10B <Ul <1.0 "'1.~ <1_0 nil 4:S <1.0: <1.0 <i.O 120 <1.0 <1.0 na n;!l 5.63 a:?G4 7l}.O1 Y2S

RJlpcn tIt>. z;$ l'fdlT<..t Ide
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TASLE2
Groundwater MomioringData

Moe'sARCO
16'1)4McKee Road

San.Jose. CA

W&JJ Date Tf'Hg S T E X MT6E MTBe"' DlPE ETBE TAME TaA. EO£!; 1.,2-0CA ~&tII. Efh. DotJtb TOC GIN S1C!OlJn

Number pgrl.. \ol9fI- PilI... It_''I!'L !.mIL pg/L ;J>ilL p!:l1L "'R{L PRfL lro:lL .pJl1L I1>dL ISlIiL IfQiL toGW aev. Bev. SUPmet"!lD<i?
fJlW.s 07t21l{l)S 75 <G.5 UI.. <0.5 <1J.5 <;;..0- na na 11E1 na na D8 ria- na n:a 7.41 NS NC Yes

(screened O~.9fiO <50 <1305 <o.~ <OS <&,5 ·nil <O.S <05 .<0.5 <0.5 <2.1l <&.5 <:ii.S J Da na 5.44 NS tile - '(I!'S

13 ·181

MW-4 01/2llfD3 <50 <I}.S .a;).S <0.5 <0'.5 <.5J} filii n8 na na na na 1'8 ria roE! 12.60 tolS NC Y....
(Screa:lad 03;'10/10 <50 <0.5 <OS <if.S <0'.5 na <0.;5 <0.5- <0.5 <65 <2.1) <U.S <:«5 na na S..97 NS NC YlliS
13·18')

MW-5 01105/10 <sa <1.J5 <0..5 <M 1.9 na .1.4 na oa noa na. na nOJ ria na 9.40 filS NC Yoe:;.

(Scre-erled 03110/10 .<50 <OS <0..:5 o::f.5 <:&.5 03 1.4 <0.5 <0.5 <0.5 <2.0 <0..5 <0.5 na na 1.:23 NS NC Ye-s
1S- :20')

1>1"-1 1{1/nSl-lt3 <:50 <0.5 <0.5 <{).5 1.9 n3 1'.4 na na n.a na 03, na I'a na 9.40 !liS NC Y<r..<

Rcw:trlo.:l2n

...•._.~.~._. __...__._._--_........•_..__...._-------------------------

lJ'f~rr~·J.,.":i~



TABLE 3
Soil Sampling Data

Moe'$ARCO
1604 McKee Road

Sao Jose7 CA

Boring Sa.mple Sample Date TPHg B T E . X MTBE
Name 10 Depth (ftbgs} mgfKg mg/Kg mgIKg mglKg mg/Kg mgfKg

S-M\l\fi-5 5 12122199 <1_0 <0.005 <11005 <O.oas <0.005 <0.05

MW-'i ScMi.¥1-10 10 12122f99 <1.0 <0.005 <lltxlS <0.005 <0.005 0.23
SCMW1.;.15 is 12122199 39 0.0014 {l.O1~ 0.097 (}Je <0.05

S-MW.2-5 5 12122/99 1,2 0:015 0.008 <0.005 0.D15 1 <0.05

MW-.2 S-MVV2-10 10 1.2122199 14\l 314 0.33 5.S 0.:31 J <0.5
S·M\,ll,1;2-15 15 12122/99 '930 4.3 1.0 5.7 1.9 t <2

M\;V~d5.i) 5 07115/09 <Hl <0.005 <0.005 <O.D05 <0-005 <0.05··

MW-3 MW-:3d10.0 10 07f15!09 1.:30 <{l.OOS 0.012 <0.005 <OJJ05 <0.05
MW-3d15.C 15 07f15!09 7.5 <0.005 1116 0.015 <CAlO5 <0.05

MW-4d5.0 5 D7!1Sf09 <1.0 <-D_005 <C.OOS <0.005 <D.DOS <0.05
MW-4 MW-4d10.G tt} 07t15!09 <1.(1 <iU)05 <O.OG5 <::O.OOS <0.005 <{J.D5

MW-4d15.0 1S 07!15!O9 <1.0 <D.nos <0.005 <G.005 <0:.005 <i).OS

None 8-P1-3 3 01122199 <Hi <0.005 0.Ot2 <a.ODS 0.032 <0.05

None S·P2-3 3 o1122!99 <1.0 <OJ}~5 0.007 <0.005 {LO'f9 «lO5

None S-P3-3.5 3.5 (}11'.22199 <1.0 <0.005 0.010 <a,ODS 0.025 <0-.05

None ScP4-3.5 3.5 0-1 (22)99 2:0 <0'.0::>5 (tOSS <0.005 0.1'9 <0-.05

N~ne $cPLA-2.5 2.5 C1'1t22f99 <1.0 O.OOS 0.007 O.D22 D.015 «W5

None S-P1-3 3 O'ft22f99 <1.0 <lJ.ODS <a.oos <0.005 <(j.005 <0-.05

Notes:
TPHg = totClf petroieum hydrocaroOflsasgasotine

B:= oonz-ene:
T=tolti-ene
fl.frBE = Meth~4 tert-13u\yl Efher

Parts permFUl.on =p~m = mglKg
NA =notanalyzed
r1m=notmeasured

E=Efuylbenzene
X =TotalXylenes
* =Data unavailable
Samples LF-1, LF-2, and LF-3 collected by levine-fricke
Sampes WT-1, WT-2. V~T-3-. and WT-4 collected by WellTest, Inc.

J) Report #2111

See Attachment F for a map shOlllrfng the locations of the (11/22199 soil sampl,,*,

t.of 1 WellTest, Ine.



WellTestl Inc. (Project #2187)

Moe'~ARCO

tijQ4 MGK~e Road, San Jose, Callfomiil

Log of Well MW..5
Sheet 1'of 1

Dale(6) ,
Drilled Oe\:llmb~r 21, 2009
Drillln(l " " ,~------

Method OIrflct,Pu5h
Drill Rl!l-'""""~--'-~'''''''
'I'ypa ~t.oProhe 540·UO

I
Log!Jwd fi,y Bill DUg<lt'l, PG Checl<Hd By Bill Ougan. pc;
Ontl Bit , ~2a2/ltl ESPprobe'"Rod witil-"- 10ta!"bi>pth~- ,~--

l Sizeffypa i.:i7 "El(~ndilbleStnItl.'.lliL_, of BerohoJe 20 feet !?g$
g~~it~~~lor W(:UTes4Inc. (Cli7.(l4!074) ~~~:."~~~talion 75 f;~t MsL ·h _

S~ing 4' ESP GllO MC Sample ntl~o~" H~mmer G42 ~'~-,--,-----~,
MolllQd~W.I.lheVe Llnllr •. ,__'____ ~_,--.--~_-_---

Well cJevatloll llo\,\;urVeyad

RfiMARK$ AND OTHERJESTS

0.70" S<;h ·11;1 f>Ve ~SQf Cllsin~
({d,'11,) is')

Figure 5

'I)' 0,',1,0' Boring (0' 10 1, ,S')
.5" Dla. f.lollf'4) (1.S' 10 5')

.TO\31 t:lepth of Well 20 feel P(lt<

,OWR LOll No.: eOQ9651z
'(lOVWP Pormil No.: OQW00760

;6" Foam 1l!ld<J~ (14.5' to1S')

." .Pre'{lac~ Well (Hi'lo ;lQ')
'1.4" 0.0. Pr~·P~¢k Well, OUlsld<l
L{lYIlf II' 115 Ma~h l';t<llnloss Steel
S<;(¢l)r\, PMk,l>d with 20:<40 SIl,i<m
rhnd Ovar O.W Sioltcq O.W $Qh
40PI,I0: .

0.0

0.0

0.0

Q1I08/1O ~

MATERIAl. DESc:llIPTION

---a;';;dy Silt, d~{k brown. !llOlst. ctt'nj3t"'i!stUt. (,sllmatod 10-20% fine
blInd; no hydroClub(l(l odor.
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Subj: Re:'Amly's BPV. San Jose/Shira:l:i
Date: 10/14/20113;45:18 P.M. Pacific Dayllght Tima
From: Jdomsl<i@aol.com
To: Margo.Laskowska@sanlosaca,gov
CC: gwe5Ie~OO@~f!lhOo.co.ni, tsaberi@MLcom

Ms Laskowsl<a,
We have obtained evldet1ce, as. depicted in theatt€lohed photographs, that the City, in
concert with Mr. Shlrazh has openly violated the Court's Order prohibiting work on the
projecfuntll the EIR is approved by the Court.
Mr. Shirazi has violated thaGourt Order by substantial repair on his garage,
eXPElnsion of his convenience store{$IIowlng cars to use the driveways, repairing the
hew pumps, ato.r.. all of which 1$ pl'ohibited by the Court Ord€lr.
~hl$¢OnduQt clearly al,so Violates the condition fol' Issuanoe of the CUP that requires
that Shirazi comply with all stt-lte and locallaw$. . .
Itls oleal' form theeltyle records that no permit has been. issued allowing Mr. Shirazi
to condllctthe activities described herein.
Infaot. there is no indioation in the record that Mr.Shlr~zi resubmitted a pt'3fmit
applicatioh after the TRQ was vacated by the Court and after Mr. Horwede.l eaidunder
penalty ofperjury that thepen'nit had bsen revtlkad. The record shows that
notwithstanding Mr, Horwedel's sworn testimony, he later approved the permit,even
though the permit had been revoked. Suoh duplloity reveals further eVidence that the
City is in conoertwith Mr.Shirazi to violate the letter and sfJirltof the Court Order In
this case.
Thl~ is a meet and oonferattelilpt to demand that1heClty take immediate aotion to
comply with the Court Order by prohibiting Mr,'Shiraz:i from the conduct described and
documented her.ein.
Please rsspqr)dtothlsrequ$st by Mond(1y, October 17, 2011.1t Is also requested that
the hearing.on Shirazi's EIR bepostponed until suoh time as the Olty and Mr. Shirazi
respond to this request In addition, this is notioe that if nece$sary appropriate Court
inteNention will be GOllght. .
Jim DOtYlbrosl{i

In a message dated 8/23/2011 9:53:14 A.M, Pacific Daylight Time,
Margo.Laskowska@sanjoseca.gov writes:

Mr, Dombroski:

As I confirmed to the Court at thel1Mrlng on Friday, Mgust 19j the pennltto which you refer
was reVoKed, It remained revoked While the TRO was In force,
ThMkyou,

Margo Laskowska

Prom; Jdom~kl@i:lol,con1 [mailt<;i:Jdomski@('Iol.comJ
sent~ Monday, August 22, 20114:14 PM
'fo: ~askowska, MelrgCl
ce: gwesleyoO@yahoo,colW tsaberi@aol,com
Subject: Fwd: An(iy'S SP v, $M Jose/Shimzi

Ms.Laskowska,

eXHIBIT C
Fdday, October 14,2011 AOL: .Tdomski



P(~sumably, Judge Huber discharged the CSC and denied the reslrainingorder based upon the
sworn testimony of Mr. Horwedel that If••• the Planning Dep~rtment retroactively (ejected the
Development Permit AdjUstment Application;' (Declaration at 3:20·21 ).As you moveoaH, I qrought
this ttllstimpny by Mr. Horwedelto Judge Huber\sat~el)lion dUring oral. argument at the Ilearing on
8/19/11. ..

Given Mr. Hqrwedel1s testimony I It reasonably appears that Mr. Shirazi does not have a permit for
continuing any worJ< on lhesubjeot property. nolwiUlslanding judge Huber's ruling of this afternoon,

As addre~:;ec;lln my emlierem'lU, Mr, Shira:?:i initi~tedworkthis morning before Judge HUf)(?r I$sll~d his
ruling tills afternoo'l).

Il'I an effort to avoid a further Court heatin~ before JUdgeHuber, please confirm that the Cily h~s hot
I1;11;1Ued <mot!ler permit ~o Mr. Shlrazlforany Work on thesLlbjeot property. after Mr. HQl'wedE:l1 signed his
declaration. If not. please indlcale whether the Oily wllllakt1 any ~teps to halt Mr. Shirazi frqm any such
work l1nlesssnduntil Mr.·Shlrazl obtains a permit.

Thank you for~ prompt response,

,Jim Dombroski

James M. Dombroski, Esq.
Law Offices of James M. Dombroski
P.O. BbX751027
P~tqluma, CA94975·1027
Telephone:· (707) 762~7807
Fax: (707) 7B9-0419
Email: Jdornskl@aol.com

rhlsemall message Is confidMtial and may cMlaln atloiney privileged Inf6rl'MltiM intMded only for
the u~e of lhe indlvldual(s) oroolllpanyidentifiedobove, If the reader Is nol.the intended recipient or
the ~mployee or agent responsible td deliver It to the Intended reciplenttyou are hereby notified that
any dissemination, distribution, or copying Of this communication is strictly prohibited, If you have
received this communlcmtlon Inerf<'Jr, please ccmtact the sender by telephone O(Elr'liaiiand delete this
message. Thank you.

Friday, October 14, 2011 AOL: Jdomskl
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